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RECOMMENDED DECISION ON
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT,
DEFENDANT GENERAL MOTORS CORPORATION'SMOTION TO DISMISS
AND DEFENDANT GENERAL MOTORS ACCEPTANCE CORPORATION'S
MOTION TO STRIKE PLAINTIFF'SDEMAND FOR JURY TRIAL

This case requiresthe court to determine whether General Motors Corporation (*GM”) and
itswholly owned subsidiary, General Motors A cceptance Corporation (“GMAC”), acted unlawfully
in connection with the business failure of two Waterville, Maine automobile dealerships. The
plaintiff isthe Official Unsecured Creditors Committee appointed by the U.S. Bankruptcy Court for
theDistrict of Maineto represent unsecured creditors of Joseph M otor Company and Joseph Subaru,
both of which sought relief pursuant to Chapter 11 of the Bankruptcy Codein 1992. Inits24-count
second amended complaint (“complaint”), the plaintiff alleges breach of fiduciary dutiesto both the
debtors and their creditors, breach of contract, breach of acommon-law duty of good faith and fair
dealing, intentional interferencewith contractual relations, common-law conversion, fraud, negligent

misrepresentation and civil conspiracy. The complaint also asserts claims arising under the civil

provisions of the Racketeer Influenced and Corrupt OrganizationsAct (“RICO”), 18 U.S.C. § 1961



et seq., and the Automobile Dealers Day in Court Act, 15 U.S.C. § 1221 et seq., aswell as claims
of fraudulent and preferential transfers pursuant to the Bankruptcy Code, 11 U.S.C. § 101 et seq.
The plaintiff also asserts state-law statutory claims pursuant to a provision of Maine's Uniform
Fraudulent Transfer Act, 14 M.R.S.A. 8 3571 et seq., and chapter on regul ation of business practices
among motor vehicle manufacturers, distributors and dealers, 10 M.R.S.A. § 1171 et seq. The
complaint also includes separate counts seeking equitable subordination of the defendants rightsto
those of the unsecured creditors, and seeking to fix liability in the defendants for state sales taxes
owed by the debtors.

Pending before the court are GM's motion to dismiss (Docket No. 13), GMAC's motion to
dismissandto strike the plaintiff'srequest for jury trial (Docket No. 14), GM's motion for summary
judgment (Docket No. 68) and GMAC's motion for summary judgment (Docket No. 71). To the
extent that the dismissal motionsrely on Fed. R. Civ. P. 12(b)(1), they have been withdrawn in light
of the court's having revoked the prior reference in this case to the Bankruptcy Court. See Report
of Status Conference and Order (Docket No. 81). Further, GMAC has indicated that its motion to
dismissis otherwise subsumed by its subsequent motion for summary judgment, with the exception
of the jury trial issue raised in the dismissal motion. Id. The court has aso determined that the

motions to dismiss shall be treated as motions to dismiss the second amended complaint. 1d.

. Summary Judgment Standards

! The plaintiff has requested oral argument on the summary judgment motions, principally
to address certain statements appearing in the defendants reply memorandathat the plaintiff and its
counsel deem offensive. See Docket No. 114. Satisfied that | am able to address the substantive
issues presented on the basis of the parties written submissions and my own research, | deny the
request. See Local Rule 19(f).



Summary judgment is appropriate only if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuineissue as to any material fact and that the moving party is entitled to ajudgment as a matter
of law.” Fed. R. Civ. P. 56(c). The party moving for summary judgment must demonstrate an
absence of evidenceto support the nonmoving party'scase. Celotex Corp. v. Catrett, 477 U.S. 317,
325 (1986). In determining whether this burden is met, the court must view the record in the light
most favorable to the nonmoving party and “ give that party the benefit of all reasonable inferences
tobedrawninitsfavor.” Ortega-Rosariov. Alvarado-Ortiz, 917 F.2d 71, 73 (1st Cir. 1990). Once
the moving party has made a preliminary showing that no genuineissue of material fact exists, “the
nonmovant must contradict the showing by pointing to specific facts demonstrating that there is,
indeed, atrialworthy issue.” National Amusements, Inc. v. Town of Dedham, 43 F.3d 731, 735 (1st
Cir.) (citing Celotex, 477 U.S. at 324), cert. denied, 132 L. Ed. 2d 255 (1995); Fed. R. Civ. P. 56(€);
Loca Rule 19(b)(2). A fact is “material” within the meaning of Rule 56(c) if it may affect the
outcome of the case; a dispute is “genuine’ only if trial is necessary to resolve evidentiary

disagreement. Ortega-Rosario, 917 F.2d at 73.



1. Factual Context

Therelevant facts, viewedinthelight most favorableto the plaintiff asthe non-moving party,

can be summarized as follows.?

a. ThePartiesand Ther Relationships

The plaintiff is the Official Unsecured Creditors Committee appointed by the U.S.
Bankruptcy Court for the District of Maineto represent unsecured creditors of the bankruptcy estate
of two automobile deal erships, Joseph Motor Company and Joseph Subaru. Complaint (Docket No.

82) 12; GMAC Answer (Docket No. 110) 2; GM Answer (Docket No. 112) at 2. Defendant GM

2 In support of their respective positions on the pending summary judgment motions, all
parties have submitted statements of material facts asrequired by Local Rule 19(b). The statement
submitted by the plaintiff in response to GM's motion does not attempt to controvert any of the
factual assertions made by GM initsLoca Rule 19(b) filing. Accordingly, pursuant to Local Rule
19(b)(2), al properly supported factual assertions made in GM's statement of material facts are
deemed to be admitted.

A further comment on the quality and the quantity of the parties factual statementsisin
order. Asthe court has recently pointed out, Local Rule 19 is a mechanism for guiding the court
with citations to the record for each point of material fact in summary judgment motions. Pew v.
Scopino, 161 F.R.D. 1 (D. Me. 1995). “A tria judge cannot comb through every deposition,
affidavit, pleading, and interrogatory answer in search of disputed factual issues.” Id. (noting that
parties are bound by their Rule 19 factual statements). Thefactual statements presented in this case
cannot be said to have served their purpose in guiding the court, inasmuch as each contains
numerousassertionsthat are not supported by therecord citationsprovided. Additionally, thefactual
statements provided by the plaintiff seldom even attempt to provide record citations for each point
of material fact. Rather, they make sweeping assertions, liberally seasoned with legal conclusions,
followed by lengthy strings of record citations to whole documents or lengthy deposition excerpts.
Given that “parties are bound by their Rule 19 Statements of Fact and cannot challenge the court's
summary judgment decision based on factsnot properly presented therein,” id., aparty that provides
that kind of navigational assistanceto the court risksrunning aground. Finally, | notethat each party
has presented within its legal memoranda lengthy recitations of fact in addition to their Rule 19
statements -- a common practice -- apparently in the belief that it provides a convenience to the
court. | have not considered these additional factual statements. Seeid. at 2 n.1 (noting that a party
cannot oblige the court to look beyond its Rule 19 statements with additional filings and that “[t]he
convenience of the court is best served by direct compliance with Rule 19(b)”).
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isaDelaware corporationwithitsprincipal placeof businessin Detroit, Michigan. Affidavit of John
S. Bellaver (“Bellaver Aff.”) (Docket No. 70) at 2. Defendant GMAC, aNew Y ork corporation
which also has its principal place of business in Detroit, is a wholly owned subsidiary of GM.
Complaint § 3; GM Answer § 3; GMAC Answer 1 3.

GMAC is engaged in the business of financing automobiles and other motor vehicles for
dealerswho sell, lease and service products manufactured by GM. Bellaver Aff. 3. GMAC does
not provide financing to all GM dealers, and GM dealers are free to obtain financing from any
source. Id. GM and GMAC maintain separate payrolls, books and records; the two companies
conduct separate directors meetings and maintain separate corporate minutes of those meetings.
Id., 114, 6. GMAC'sexecutivesand management team exerciseindependent day-to-day control over
the company, which has its own employees, sales staff and branch officesto maintain contact with
the dealersto whom it provides financing. 1d., 115, 7, 9. The GMAC branch offices do not share
facilities, personnel, space or equipment with GM or its car and truck divisions, which consist of
Buick, Chevrolet, GMC Truck, Oldsmobile and Pontiac. 1d. at 19 and Exh. A thereto at 48. The
business of GMA C ismanaged by its 14-member board of directors, amajority of whomare GMAC
executives, the GMAC board is separate from that of GM. 1d., 4. GMAC preparesitsown annual
reports and other filings as required by the Securities Exchange Act of 1934. Id., 1 6.

GMAC receives certain legal servicesfrom GM'slegal department. Id., 8. Theattorneys
in GM's legal department who are assigned to its finance and insurance practice area essentially
devote all of their time to providing legal advice to GMAC and Motors Insurance Corporation,
GMAC'sinsurancesubsidiary. 1d. These attorneysdo not provide any servicesto GMAC other than

legal advice and representation. Deposition of General Motors Corporation by John S. Bellaver



(“Bellaver Dep.”) at 37. GMAC reimburses GM for these legal services. Bellaver Aff. 8. In
representing GMAC on matters involving insolvent or potentially insolvent dealers, the GM
attorneys consider not just the traditional financial issues that would confront a lender in such
situations, but also take into consideration the effect their actions will have on GM as a supplier of
automobiles to the dealer or dealersin question. Exh. 2 to Bellaver Dep. at 2 (to be found at VVol.
V, Tab 118 of Appendix to Plaintiff's Responses to Defendants Motions for Summary Judgment
(“Plaintiff's Appendix”).? Indeed, one of GMAC'sofficial corporate missionsisto assistinthesale
of GM products. Deposition of Harry W. Yergey (“Yergey Dep.”) at 315-16. And, at leastin certain
circumstances, GMAC exerts control over the shipment of new GM vehicles to dealerships that
finance their new car inventory through GMAC. Deposition of Ernest Caraway (“ Caraway Dep.”)
at 262; Deposition of Donald H. Marden (“Marden Dep.”) at 156, 161.

Joseph Motor Company and Joseph Subaru were both located in Waterville Maine; their
president, and the owner of the real estate upon which they were situated, was Herbert W. Joseph,
Sr. (“Joseph”). Complaint §8; GMAC Answer 18; GM Answer §8. Elias Joseph, father of Herbert
Joseph Sr., founded Joseph Motor Company in 1945; the younger Joseph started working at the
dedership in 1954 and ultimately became president of both of the Waterville Joseph deal erships.
Deposition of Herbert W. Joseph, Sr. (* Joseph Dep.”), Vol. | at 10-11, 27. Joseph Motor Company
operated as a Buick, Oldsmobile and GMC Truck dealer, pursuant to an agreement with GM, prior
to its bankruptcy filing in 1992. 1d. at 11; Vol. Il at 90-92. Joseph Subaru operated as a Subaru

dedler. Id., Vol. | at 11-12.

? Hereafter, smple references to “Tab __ " will be to the specifically noted tab in either
VolumelV or VolumeV of the Plaintiff's Appendix.
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During the period relevant to thislitigation, GM was engaged in a corporate business plan
known as “Project 2000.” 1d., Vol. Il at 123; Deposition of General Motors Corporation by R.
James Smith (“ Smith Dep.”) at 103. Among the elements of Project 2000 was an assessment of the
number of GM dealers that would be appropriate from a marketing and competitive standpoint for
each geographic areain the country. 1d. at 105. Another aspect of the plan was a determination of
which specific location or locations are the optimum ones for GM deal erships within ageographic
area. Id. at 147. Pursuant to Project 2000, GM determined that Waterville should go from three to
two GM dealerships, id. at 145, that the local Chevrolet and Pontiac dealerships occupied the
optimal geographiclocationsintheWatervillearea, id. at 170, and that thelocation of Joseph Motor

Company was not considered optimal, id. at 171.

b. Preludeto aFinancial Crisisat the Joseph Dealer ships

In May 1988 Joseph purchased an Oldsmobile and GMC Truck dealership located in
Corinna, Maine. Joseph Dep., Vol.lat 12; Vol. Il at 132. In August of that year, Joseph purchased
aBuick dealership in Portland, Maine owned by John Haverty. 1d., Vol. | at 13, 25; Vol. Il at 145,
148. Joseph obtained a $1.3 million loan from GMAC to finance the purchase of the Portland
dealership, to provide additional working capital for the Corinnadealership, and to pay off existing
indebtednessin connection with thereal estate used by the Waterville dealerships. Exh. 1 to Joseph
Dep. at 1 (Tab 35); Deposition of GMAC by Elmer C. Sanders, Jr. (“Sanders Dep.”) at 232; Exh.
A to Affidavit of E.C. Sanders (“Sanders Aff.”), Appendix to General Motors Acceptance
Corporation's Motion for Summary Judgment (“GMAC's App.”) Vol. Il. Securing thisloan were

afirst mortgage on the real estate occupied by the Waterville deal erships and owned by Joseph, and



guarantees for the full amount of the loan from both Joseph Motor Company and Joseph Subaru.
Complaint 1 12-13; GMAC Answer 1 12-13; Exh. 1 to Joseph Dep. (Tab 35) at 2; Exhs. B and
C to Sanders Aff. (GMAC's App., Val. II).

Joseph first learned of the availability of the Corinna deal ership when an employee of GM's
Oldsmobile division called Joseph to encourage him to make the purchase. Joseph Dep., Vol. | at
54. Joseph decided to purchase the Portland Buick dealership after receiving a letter from Buick
Motor Division, aunit of GM, that the dealership had a*planning potential” of 825 new car sales
per year. 1d., Vol. Il at 8-9. A Buick officia told Joseph that there was no reason why sales at the
dealership should not be twice what they had been under the previous owners, given that the
economy in greater Portland wasflourishing at thetime. Id., Vol. Il at 150, 155. In general, Joseph
relied heavily on the representations made to him by, and the advice he received from, the
automobile manufacturers with whom he did business. Id., Vol. Il a 19. Although Joseph
understood that “businessisbusiness,” he*awaysrelied on thefactory asacompany likeyouwould
rely on apersonal friend.” Id. It took only two weeks for Joseph to obtain the necessary approvals
from GM and GM A C to purchase the Portland deal ership; thiswasan unusually short period of time.

Id., Vol. | a 55.

Economic conditions in Portland began to deteriorate after Joseph bought the Buick
dealership, and the dealership was never able to meet the level of sales that had been predicted by
Buick. Id.,Vol.lll a 7; Sanders Dep. at 239. It wasthe unprofitability of the Buick deal ership that
ultimately brought about the financial downfall of the Joseph automobile businesses. Joseph Dep.,
Vol. 1l a 32-33. At some point in either the last quarter of 1989 or the first quarter of 1990, both

Joseph Motor Company and Joseph Subaru becameinsolvent. Deposition of Mark G. Filler (“Filler



Dep.”) at 61-63. By the spring of 1990, GMA C was aware that Joseph Motor Company and Joseph
Subaru were experiencing financial difficulties. Exhs. 116, 121, 122 and 123 to Sanders Dep. (Tabs
40, 42-44).

Joseph borrowed another $600,000 from GMAC in July 1990; again, Joseph Motors and
Joseph Subaru each guaranteed the full amount of the loan. Exh. 4 to Joseph Dep. (Tab 46); Exh.
D to Sanders Aff. (GMAC's App., Vol. Il). Originaly, officials at the GMAC branch office in
Portland recommended agai nst making another |oan to Joseph; thisrecommendation was overruled
as the result of the intervention of Robert Ogden, an executive at GM, and another GM employee
identified in the record as Bud Moore.* Sanders Dep. at 414-15, 526-27; Y ergey Dep. at 143-55,
332; Exh. 121 to Sanders Dep. at 2 (Tab 42); Exh. 123 to Sanders Dep. at 2 (Tab 44); Exh. 131 to
SandersDep. at 7-8 (Tab 47); Joseph Dep., Val. Il at 45-46; Exh. 12 to Caraway Dep. at 7 (Tab 73).
Ogden also urged Joseph to place histrust in GMAC, assuring Joseph that he could count on GMAC
to “be there for you.” Joseph Dep., Vol. Ill a 47-48. In connection with the 1990 loan, Joseph
Motor Company assigned to GMAC the right to receive payment directly from GM on the “open

accounts” that Joseph Motor Company had with GM. Exh. F to Sanders Aff. (GMAC's App., Vol.

* The plaintiff offers this factual assertion: “The $600,000 |oan was not made as a credit
decision but wasmade on the basis of GMAC'sneed to improveitscollateral position and obtain the
profitable floor plan lines of credit.” Plaintiff's Statement of Material Facts in Dispute (filed in
response to GMAC's statement of material facts) (Docket No. 85) (“SMF I”) 1 40. The record
citations supplied by the plaintiff do not support this proposition.

GM complains that in asserting for summary judgment purposes that GMAC changed its
decision on the $600,000 loan as the result of the intervention of GM, the plaintiff “does not even
acknowledge’ thetestimony from former GMAC executive Harry Y ergey that the GM intervention
played no role. See GM's Analysis of the Committee's Statement of Material Facts in Dispute
(appearing as Tab F to Supplemental Appendix of Materials in Support of GM's Mation for
Summary Judgment) at 3. It is not necessary for the plaintiff to acknowledge such testimony, but
only to demonstrate the existence of afactual dispute on the point. Thisthe plaintiff hasdone. See
Sanders Dep. at 526-27 (stating that Ogden's intervention was the reason for the loan approval).
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I1). A dealership's open accounts consist of net balances payable by GM to the dealer in connection
with the sale of automobile parts, warranty work performed by the dealer, and manufacturer's
rebates, etc. Sanders Dep. at 206-207.

Concurrent with the 1990 loan transaction, Joseph Motor Company and Joseph Subaru
entered into wholesale security agreements with GMAC, pursuant to which GMAC provided
wholesalefinancing (also referred to as*“floor plan” financing) for the deal erships inventory of new
vehiclesfor retall sale. Exhs. 148 (Tab 49) and 149 (GMAC'sApp., Vol. II) to Sanders Dep.; Exhs.
G and H to Sanders Aff. (GMAC's App., Vol. Il); Sanders Dep. at 6. Approximately a year later,
GMAC undertook floor plan financing of the dealerships inventory of used cars aswell. Sanders
Dep. at 407; Exh. 9 to Sanders Dep. (GMAC's App., Val. I1). Foor plan financing involves the
lender advancing the purchase price of the vehicle to the manufacturer, with the dealer paying back
the lender when the vehicle is sold; the lender retains a purchase money security interest in the
vehicle and all proceeds from the sale of that vehicle until the lender is paid. Exh. 148 to Sanders
Dep. (Tab 49).

Notwithstanding the loan consummated in 1990, financia difficulties at the Joseph
dealerships continued. In January 1991 a GMAC official noted that “[w]e have a case here of no $
and all players are aware.” Exh. 23 to Sanders Dep. at 2 (Tab 55). In March a GMAC report
described the situation with the Joseph dealerships as“ critical,” noting that “it appears the assets of
Mr. Joseph have been substantially exhausted.” Exhs 3 and 4 to Caraway Dep. (Tabs 59, 63).
GMAC began conducting weekly audits at Joseph Motor Company and Joseph Subaru. Exh. 9to
Caraway Dep. (Tab 68). At some pointin 1991, GMAC approved Joseph's request for asix-month

moratorium on paymentsof principal by Joseph and hisdeal erships. Caraway Dep. at 266. Principal
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paymentsin connection with both the $1.3 million loan from 1990 and the $600,000 |oan from 1991
ceased as of May 1991. Exh. 191 to Sanders Dep. at 2, 7 (Tab 36). GMAC extended the payment
moratorium for another six months in December 1991. Exh. 50 to Sanders Dep. (GMAC's App.,
Voal. I1). Joseph and the dealerships ceased making interest payments on the loans as of October
1991 and no further paymentswere made thereafter. Exh. 191 to Sanders Dep. at 2-3, 7-8 (Tab 36).
GMAC agreed to the second six-month moratorium because it believed its own exposure to losses

would be lessif the dealerships stayed in business. Yergey Dep. at 378.

c. July 1991: TheCrisisErupts

InJuly 1991, Joseph contacted GM A C to advisethat certain checksissued by hisdeal erships
to GMAC would bereturned by the bank because of insufficient funds. Caraway Dep. at 226. Such
an event (i.e., the sale of avehicle by adealership when the deal ership is unable or unwilling to pay
the financia institution and cause the release of the institution's security interest in the vehicle) is
commonly referred to, inthe record and apparently throughout theindustry, asasaleof vehicles* out
of trust.” GMAC reacted to these out-of-trust salesin at least three ways. First, it caled GM and
caused shipments of new cars to the dealerships to cease. Joseph Dep., Vol. Il at 14. Second,
GMA C suspended the deal erships wholesalelines of credit, which meant that the deal erships could
not acquire additional new cars. Exh. 9to Caraway Dep. at 2 (Tab 68). Finally, GMAC dispatched
personnel to Joseph Motor Company and Joseph Subaru to conduct an inventory audit to determine
whether any vehicleshad been sold by the deal ershipswithout payment to GMAC asrequired by the
floor plan financing agreements. Caraway Dep. at 231-33; Sanders Dep. at 261. The audit revea ed

that the Joseph deal erships had sold as many as 16 cars without paying GMAC for them. Exh. 11
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to Caraway Dep. (Tab 81). Asaconsequence, GMAC placed one of its employees on the premises
of the dealerships to assure that GMAC collected funds for each vehicle sold by the dealerships.
Caraway Dep. at 231, 239; Sanders Dep. at 262. This person is referred to in the record, and
apparently in industry parlance, as a “keeper” or a “babysitter.” See Caraway Dep. a 162,
Deposition of Edward Oliver (“Oliver Dep.”) at 61.

At the onset of thiscrisis, GMAC officials assured Joseph that as soon as he came up with
the cash to cover the cars his dealerships had sold without making the required payments to it,
GMAC would go back to “businessasusual” initsdealings with him. Joseph Dep., Vol. | at 81-82.
This assurance came only days after Ernest Caraway, GMAC's Portland-based control branch
manager, had concluded that Joseph's deal erships“will not survive or at least cannot surviveintheir
present structure.” Exh. 8 to Caraway Dep. (Tab 67). Asacondition for returning to business as
usual, Joseph was required to present GMAC with acertified check for asum in excessof $100,000.

Joseph Dep., Vol. | at 176. Joseph raised the money by taking out a mortgage on a personal
residence. Id. at 178. He then presented a certified check to Caraway on July 30, whereupon
Caraway told Joseph that, in fact, GMAC would not bereturning to businessasusual. 1d. at 82, 87,
Caraway Dep. at 330-31. Caraway stated that GMAC would not restore the deal erships floor plan
financing until Joseph raised additional capital and showed GMAC abusiness plan. Joseph Dep.,
Vol. | at 87. Indeed, GMAC did not restore the dealerships' credit, permitting them to acquire more
new vehicles, until the two sides successfully negotiated aworkout agreement several weeks |ater.

Id. at 98-99.

Subsequent to the July 1991 incident, GMAC made a practice of holding the certificates of

origin and titles for the vehicles being sold by the deal erships, releasing the documents only upon
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receipt of funds from the dealership in payment for the vehicles. Deposition of Penny Hawkins
(“Hawkins Dep.”), Vol. | a 37-40; 130. GMAC would not accept a check from the dealerships
unlessthe check was certified. 1d., Vol. Il at 15. It wasthe keeper's practice to take all of the sales
proceedsfor the vehiclesin question, evenif some of the money provided by the purchaser had been
paid assalestax. Joseph Dep., Vol. Il at 43-44, 57. The keeper was instructed to perform hiswork
in an inconspicuous manner so as not to aert the public to his presence. Caraway Dep. at 186-87,;
Sanders Dep. at 62; Deposition of Jay F. Williams (“WilliamsDep.”) at 136. The GMAC keeper did

not participate in the management of either dealership.® Caraway Dep. at 187.

®> Theplaintiff contendsthat GMA C assumed effective control of the Joseph deal ershipsand

began making key businessdecisionson their behalf. SeePlaintiff'sSMF I, 116 (“the Debtorswere
forced to limit staff and operations’), 48 (“*GMAC took control of virtualy all of the fundamental
operating aspects and revenue sources of the Debtors dealerships’) and 51 (“GMAC, with the
assistance of GM and itsin-house counsel, orchestrated a series of eventsto take effective control
of the Debtors dealerships’). | believe that a careful review of the record, even in the light most
favorable to the plaintiff, does not support the assertion that GMAC took effective control of the
Joseph dederships. The record demonstrates that Joseph agreed to take certain actions in
consultation with GMAC officials. See, e.g., Exh. 10 to Caraway Dep. at 2 (Tab 71) (describing
Joseph's promise in August 1991 to GMAC's Caraway that Joseph would seek to sell the Subaru
dealership, move his GM sales force into the Subaru dealership's building, lay off the Buick sales
manager and another employee, replace these officials with his sons, make further personnel cuts
“even if [Joseph's] wife hasto answer the phone,” and limit the ordering of supplies). The record
also supports the assertion that GMA C was actively pressuring Joseph to come up with some kind
of plan to cope with the financial crisis at the dealerships. See Joseph Dep., Vol. Il a 75 (noting
that Caraway “wanted some kind of plan from [the Joseph dealerships]”). However, the only
reasonableinference to be drawn from therecord isthat any plan to cut costsin the summer of 1991,
and the key business decisions reflected therein, were purely a creation of Joseph in an effort both
toreturnto profitability and to restore his financing relationship with GMAC to the status quo ante.
On August 22, 1991 Joseph wrote to an official of GM to complain about hisdealingswith GMAC.
Exh. 9 to Joseph Dep. (Tab 78). Inthat letter, Joseph refersto his August 16, 1991 conversation
with Caraway, in which he told Caraway of the “substantial changes [Joseph] was making in [hig]
dealership that would save [him] agreat deal of money,” id. at 3, and attachesto theletter an August
20, 1991 letter to Caraway and Assistant Control Branch Manager EImer C. Sanders, Jr. designed
tobring GMAC “up to date on some substantial changeswehavemade[.]” Inhisdeposition, Joseph
refers to these measures as “things that we were trying to do to reduce our costs and expenses.”
Joseph Dep., Vol. Il a 74. The fact that Joseph was committed to restore a measure of stability to
(continued...)
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Other actions taken by GMAC imposed significant new burdens on the Joseph dealerships.
GMAC discontinued the practice of allowing the deal ershipsto write checks against their accounts
with GMAC. Joseph Dep., Vol. Il at 35. GMAC refused to accept checks from the dealerships
retail customers unless a dealership employee travelled to the issuing bank to have the check
certified. 1d., Vol. lll a 145. Officias of GMAC's Portland office would frequently call the
dealerships accounting manager and quiz her about details of the businesses financial transactions,
and would examine the dealerships' checking account records every three or four weeks. Id., Val.
Il a 17-18. These demands became so time consuming for the accounting manager that she
complained to Joseph she was spending three-quarters of her time dealing with GMAC and did not
have time to do her bookkeeping tasks. Id. at 19. GMAC also required a copy of the dealerships
bank statements each month. 1d. at 18. If one of the Joseph dealerships wanted to engage in a
“dealer swap” withanon-GM dealership, GMACinsisted that thenon-GM deadler pay for thevehicle
it was acquiring in advance -- making it difficult for the Joseph deal erships to engage in this kind
of transaction. 1d., Vol. | at 101-02.

GMAC also began exercising itsright, as set forth in the 1990 loan agreement, to receive
directly from GM any payments due the dealerships on their open accounts with GM. Id. at 78;

Marden Dep. at 169-70. Neither Joseph nor his attorney, Donald Marden, complained to GM about

>(....continued)

his businesses, and thereby return to the good graces of the entity that held a security interest in
virtually his entire product inventory, does not mean that the entity assumed control of the
businesses. Indeed, in January 1990, when Fleet Bank was still providing the floor plan financing
for the Joseph deal erships, Joseph wrote aletter to that institution and characterized the information
provided therein as part of the process of “outlining [his] efforts to reduce expenses and bring [the
dealerships] into aprofitable 1990.” 1d., Vol. | at 121; Exh. 17 to Joseph Dep. (GMAC's App., Vol.
). What this demonstratesisthat, as tough economic times set in, Joseph independently saw fit to
impose austerity measures and to keep his lenders informed of his actions.
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the legality of thisaction. 1d. at 170-71; Joseph Dep., Vol. Il at 106. Although the overall share
of thetwo deal erships revenuesreceived by GM A C actually declined -- from 80 to 90 percent before
July to between 75 and 80 percent thereafter, Filler Dep. at 156 -- this phenomenon was, at least in
part, afunction of continued restrictions GMAC placed on the deal erships ability to order new cars
from the manufacturers and the fact that GM A C required payment from the deal erships by certified
check, which imposed an additional expense on the dealerships. Joseph Dep., Vol. Il at 15-16, 73-
74, Vol. lll a 91-93. The moratorium on new car shipments to the dealerships was lifted after a
month, but the limits GMAC placed on the dealerships inventory was so severe that people
wondered whether the deal erships were going out of business. Id., Vol. Il at 15. Each time one of
the dealerships intended to order any new cars, specific permission from GMAC was necessary.
Id. at 16.

GMAC also made a practice during this period of conducting daily audits at the Joseph
dealerships. Id., Vol. | at 179. These audits involved GMAC officials examining not just records
of the deal erships vehicleinventory and their transactionswith GMAC, but al so of all checksissued
by the dealerships. Id. at 173-74, 178-79. Because GMAC insisted on payment for all vehicles
before releasing them, it became difficult for the dealershipsto sell carswith retail financing from
sourcesother than GMAC. 1d.,Vol. Il at 38,40. GMA C aso made a practice of not returning funds
due one of the deal ershipswhen, at the end of theday, the audit revealed abalanceinthe dea ership's
favor. Hawkins Dep., Vol. | a 44. Instead, these funds would be applied to balances owned to
GMAC by one of the other Joseph dealerships. 1d. at 45.

The actions taken by GMAC at the time it installed a keeper on the dealerships premises

were taken solely to protect GMAC's interests;, GMAC officials did not consider it their duty to act
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in amanner that would protect the interests of the dealerships' other creditors or even to assure that
the deal erships had enough money to stay in business. Y ergey Dep. at 357-58; Sanders Dep. at 298.

In August 1991, Joseph's accountant provided him with financial statements of the
dealerships for the two-year period ending December 31, 1990. Exh. 17 to Deposition of Clinton
Strout (“ Strout Dep.”) (GMAC's App., Val. I1). According to the financia statement prepared for
Joseph Motor Company, the dealership had incurred a net loss of $272,065 during 1990, and its
liabilities exceeded assets by $156,788. Exh. 5to Strout Dep. at 14 (GMAC's App., Vol. Ill). The
report therefore expressed “substantial doubt about the Company's ability to continue as a going
concern.” Id. Similarly, the financial statement prepared for Joseph Subaru noted losses of
$411,284 in 1989 and $266,288 in 1990, stated that as of December 31, 1990 the deal ership's assets
exceeded its liabilities by $570,498, and therefore expressed “uncertainty about the Company's

ability to continue as agoing concern.” Exh. 6 to Strout Dep. at 13 (GMAC's App., Vol. I11).

d. September 1991: The Workout Agreement

In September 1991, GMAC concluded a written “Workout and Interim Financing
Agreement” with Joseph and other members of his family on behalf of themselves and the
dealerships. Joseph Dep., Vol. | a 95-97 and Exh. 10 thereto (Tab 84). Attorney Marden
represented Joseph during the negotiationsleading up to this agreement; Joseph received advice and
explanations from Marden as to the terms and implications of the agreement. Marden Dep. at 105-
07; Joseph Dep., Vol. | at 89-90, 96-97; Val. 11l a 83. Joseph aso received advice from acertified
public accountant, Clinton Strout, and apersonal businessadviser, Tom Barton. Marden Dep. at 31-

32; Strout Dep. at 28-30, 59. No GM officials were involved in the negotiation of the workout
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agreement. Marden Dep. at 165-68; Joseph Dep., Vol. Ill a 78. However, Joseph wrote to an
officia at Buick during the negotiationsto complain about GMAC's“tactics,” particularly thelimits
GMAC had placed on hisability to acquire moreinventory of new cars. Exh. 9to Joseph Dep. (Tab
78). And theinitial draft of the workout agreement itself came from an attorney in the GM legal
department. Marden Dep. at 73. In fact, this attorney, Frani B. DeJaco, was involved in the final
negotiations with Marden over the specific languagein the agreement. Marden Dep. at 110-14 and
Exhs. 12-13, 15 thereto (GMAC App., Vol. Il). Therewerealso discussions between GM attorney
John Bellaver and Elmer C. Sanders, Jr., GMAC's Portland-based assi stant control branch manager,
about what Sanders agreed at his deposition were *business points to be included in the workout
arrangement with Mr. Joseph and his dealerships.” Sanders Dep. at 421.

Theworkout agreement included an acknowledgement by the Joseph family signatoriesthat
“there exists no fiduciary relationship or other special or trust relationship” between them and
GMAC, and that the obligorswould waive certain rights they may have enjoyed as of the date of the
agreement.® Exh. 10 to Joseph Dep. at 5-6 (Tab 84). As part of the agreement, Joseph Motor

Company, Joseph Subaru and Champion Oldsmobile-GM C Truck, Inc. (the Corinnadeal ership) each

6 Thewaiver included

all defenses, affirmative defenses, counterclaims, claims, causes of action, setoffsor
other rightsthat [the obligors] may have. . . to contest (i) any events of default under
the Lending Documents, whether or not declared by GMAC; (ii) any provisions of
the Lending Documents or this Agreement; (iii) the right of GMAC to all rents,
issues, profits, and proceeds from any collateral; (iv) the security interest or liens of
GMAC in any property (whether real or personal, tangible or intangible), right, or
other interest, now or hereafter arising; or (v) the conduct of GMAC in administering
credit lines, financing accommodations and loansto the Obligors, in exercising any
and all rights under the Lending Documents, or otherwise.

Exh. 10 to Joseph Dep. at 5-6 (Tab 84).
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conveyed to GMAC a security interest in the dealership's “ general intangibles,” including “any and
al of [itg] rights, title or interest in any Manufacturer Dealer Sales and Service Agreement.” Exh.
11 to Joseph Dep. (Tab 85). In other words, GMAC took a security interest in the franchises
themselves. Marden Dep. at 83. GMAC presented these provisions to Joseph as non-negotiable.
Id. at 80-83 and Exh. 6 thereto (GMAC'sApp., Val. Il). It wasthe perception of Joseph's attorney
that GMAC's position during the workout negotiation was that “as long as Herb Joseph gave up
every single legal right he ever had to represent his interests with respect to thistransaction, [then]
somehow he'd get some cars again.” Marden Dep. at 80.

In concluding the workout agreement with Joseph, GMAC did not focuson whether it would
bein the best interests of Joseph and his deal ershipsto remain in business; rather, GMAC agreed to
the workout plan because it considered the plan to bein the best interests of GMAC. Caraway Dep.
at 326. This was not, however, the way in which control branch manager Caraway presented
GMAC's position to Joseph through his attorney. Caraway told Joseph's attorney that his job was
to help Joseph sell cars, to keep “old line” dealers like Joseph in business, and to do what he could
to see Joseph and his family through the financial crisis. Marden Dep. at 99.

GMAC did not regard the workout agreement as effecting any major change in the actual
terms of its lending relationship with Joseph and his dealerships. During negotiations, Caraway
wrote hissupervisor that “these workout agreements are usually made up of 50% recital, 40% 'if this
happensthen thishappens and 10% substance with respect to credit lines, additional securities, etc.”
Exh. 11 to Caraway Dep. at 2 (Tab 81).

Despite the workout agreement, there was considerable sentiment within GMAC that the

Joseph deal erships could not survive and bankruptcy was inevitable. Seeid. Thisview persisted
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into thefall of 1991, when Caraway wrote this message about Joseph Motor Company to one of his
superiors. “The deder's prospects are dim, however we should attempt to keep the deaership
functioning sinceit offersthe best chanceto minimize our risk. Thedealer'sfinancial condition has
not improved since the workout agreement was signed.” Exh. 15 to Caraway Dep. (Tab 89). Less
than amonth later, a GMAC credit analyst expressed similar sentiments, in writing, as the analyst
recommended against the second six-month payment moratorium granted by GMAC. Exh. 16to
Caraway Dep. at 3 (Tab 90). The control branch manager advised the executive office of GMAC
in February 1992 that the only way to keep Joseph's businesses from collapsing would be to work
with him to sell the Corinna dealership and to merge Joseph Motor Company with another local
GMC dedership. Exh. 17to Caraway Dep. at 2 (Tab 97). By March 1992 another GMA C employee
who analyzed Joseph Motor Company's financial condition concluded, flatly: “ The deal ership will
not survive.” Exh. 18to Caraway Dep. at 1 (Tab 94); see also Exh. 53 to Sanders Dep. at 2 (Tab 98)
(containing February warning by GMAC employeethat “wearenear theend”). In April, the control
branch manager sent a briefing | etter to a new supervisor in which he confided that there continued
to be no improvement at the Joseph dealerships and, “candidly, we have worked to keep the deal er
open during the wintertime to avoid maintaining buildings and grounds, reduce the number of
previous model year vehicles, and, hopefully, see some fresh money in the form of an investor or
buyer.” Exh. 19 to Caraway Dep. at 2 (Tab 103). As to the possibility of new investors or an
outright sale of the dealerships, Caraway was “not optimistic” because he considered Joseph to be
“not asavvy car person” who found negotiation difficult and was sentimental ly attached to hisfamily
business. Exh. 62 to Sanders Dep. at 2 (Tab 105). Another GMAC employee recommended

foreclosure in June. Exh. 64 to Sanders Dep. at 8 (Tab 106). Elsewhere Caraway referred to
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Joseph's potential effortsto raise additiona capital as“futile.” Exh. 11 to Caraway Dep. at 2 (Tab
81).

At the time of the workout agreement and thereafter, GMAC wasfully aware, as aresult of
its ongoing audits of the Joseph deal erships, that significant amounts were owed by the dealerships
to their other creditors, including family members, insurance companies, Fleet Bank and the State
of Maine, the latter for sales tax. See, e.g., Exh. 13 to Caraway Dep. at 4 (Tab 72) (showing
$1,411,747 owingto creditors, with another $133,704 owed to the statein salestax, all asof theend
of July 1991, pursuant to GMAC audit completed in September). When Joseph reminded Caraway
in the winter of 1992 that his dealerships were $150,000 in arrears on their sales tax payments,
Caraway told Joseph that it is GMAC that furnishes him his inventory and it is therefore more
important for Joseph to pay GMAC than the State of Maine. Joseph Dep., Vol. Il at 70-71; Exh. 52
to Sanders Dep. (Tab 99).

GMAC recommended that Joseph consolidate his operations by selling the deal erships he
had purchased in Corinna and Portland. Joseph Dep., Vol. Il at 30-31. Joseph sold his Corinna
dealership back to its previous owner in 1991 or 1992. Id. at 30. However, GM's Oldsmobile
division initially refused to approve this deaership transfer, and during this delay the price the
previous owner was willing to pay for the dealership fell by $100,000. Id. at 40. Joseph also sold
the Portland dealership in 1992 and transferred its debts to Joseph Motor Company. Id. at 21, 24-

27.

e. August 1992: The Bankruptcy
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Joseph worked to keep hisremaining dealershipsin businessuntil August 11, 1992, the date
on which Joseph Motor Company and Joseph Subaru filed Chapter 11 bankruptcy petitions. Joseph
Dep., Vol. | at 119-20; Exh. 3to Marden Dep. at 3 (Tab 116). Among these effortswere discussions
with another automobile dealer about a sale of the Joseph dealerships. Joseph Dep., Vol. I11 at 126.
Joseph sought additional investorsfor thedealerships. 1d. at 67, 111-12, 148-49, 151. Heretained
an outside firm, Decision Development Group, in an effort to raise capital and restructure the
businesses. Id. at 149-51. During this period, the dealerships made an effort to pay their trade
creditorson aC.O.D. basis. Id. at 129. Some of these creditors, however, went unpaid. 1d., Vol.
| at 104. GMAC continued to providefloor plan financing through the date of the bankruptcy filing.
Sanders Dep. at 348.

The event that triggered the bankruptcy filing was the decision by the Maine Bureau of
Taxation to revoke the dealerships salestax license. Exh. 3to Marden Dep. at 3 (Tab 116). Joseph
continued his efforts to sell his deal erships following the bankruptcy filing, and actually negotiated
apurchase and sale agreement with an Augusta, Maine GM dealer named Jim Davis. Marden Dep.
at 179; Joseph Dep., Vol. Il a 9-10. The agreement was contingent on the receipt of GMAC
financing by Davis. Id., Vol. Ill at 113. Davis intended to operate the business at its existing
Waterville location. 1d. at 122. Joseph sent GM's Oldsmobile division a copy of the buy-sell
agreement he had reached with Davis. Id. at 112. Despite initia indications from GMAC that it
would look favorably on the Davis proposal, the company ultimately rejected his bid for financing
and the deal collapsed. Id. at 113; Marden Dep. at 180-83. Thereafter, GM approved a plan by
Davisto purchase the Chevrol et dea ership that was operating el sewherein Waterville. Smith Dep.

at 196; Joseph Dep., Vol. Il at 10.

21



[11. Sufficiency of the RICO Allegationsin the Complaint Against GM

In its motion to dismiss, GM contends that the plaintiff is not entitled to relief on its RICO
claimsbecausethey do not allege the requisite predicate actswith sufficient particul arity asrequired
by Fed. R. Civ. P. 9(b), because the plaintiff lacks standing to bring RICO claims, and because the
claimsdo not sufficiently allegeaRICO conspiracy or apattern of racketeering activity. Toevauate
these contentions, | ook only to the allegations in the complaint itself, accepting the well-pleaded
facts astrue and drawing any reasonableinferencesin favor of the plaintiff. See Miranda v. Ponce
Federal Bank, 948 F.2d 41, 43 (1st Cir. 1991).

The plaintiff assertssix distinct RICO claims. Count XV1I1 alegesaviolation of 18 U.S.C.
§1962(a), which in relevant part providesthat it is

unlawful for any person who hasreceived any income derived, directly or indirectly,

from a pattern of racketeering activity . . . to use or invest, directly or indirectly, any

part of such income, or the proceeds of such income, in acquisition of any interestin,

or the establishment or operation of, any enterprise which is engaged in, or the

activities of which affect, interstate or foreign commerce.

Count XVIII alegesthat GM and GMAC constitute an “enterprise” within the meaning of section
1962(a), and that they derived income from a pattern of racketeering activity that included
bankruptcy fraud and the intentional use of the U.S. mails and/or interstate wire communications.
Complaint 111223-26. Count X1X assertsaviolation of section 1962(b), which declaresin relevant
part that it is “unlawful for any person through a pattern of racketeering activity . . . to acquire or
maintain, directly or indirectly, any interest in or control of any enterprise which is engaged in, or

the activities of which affect, interstate or foreign commerce.” Count XIX alleges that GM and

GMAC acquired an interest in and/or control of Joseph Motor Company and Joseph Subaru through

22



a pattern of racketeering activity. Id. at 1 237. Count XX asserts a violation of section 1962(c),
which in relevant part declares that it is unlawful “for any person employed by or associated with
any enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to
conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs through a
pattern of racketeering activity . ...” Itisaleged in Count XX that Joseph Motor Company and
Joseph Subaru are an enterprise within the meaning of section 1962(c), and that GM and GMAC
conducted and/or participated in the activities of the enterprise through a pattern of racketeering
activity. 1d. at 11249, 251. Finally, Counts XXI to X X111 allege, with referenceto the wrongful acts
asserted in the previousthree RICO counts, that GM and GM A C engaged in aconspiracy to commit
RICO violations, itself aviolation of RICO pursuant to section 1962(d).

GM'scontentionthat theplaintiff lacksstandingto bringthe RICO claimsiseasily addressed.
Creditors of a bankrupt corporation generally do not have standing to sue under the civil RICO
provisions. Mansonv. Stacescu, 11 F.3d 1127, 1130 (2d Cir. 1993), cert. denied, 13 L. Ed. 2d 206
(1994). Thisisbecause“[t]he creditor generally sustainsinjury only because he has a claim against
the corporation. The creditor's injury is derivative of that of the corporation and is not caused
proximately by the RICO violations.” 1d. The plaintiff here, however, is not a creditor of the
bankrupt deal erships but acommittee of creditorswith specific authority from the Bankruptcy Court
to pursue these claims as assignee of the bankruptcy estate of the dealerships. See Complaint  2;
GMAC Answer § 2; GM Answer 2. As such, the plaintiff stands in the shoes of the two
dederships that were allegedly injured by racketeering activities of the defendants.

GM next contendsthat it isentitled to dismissal of al the RICO claimsagainst it because the

plaintiff hasfailed to plead the alleged acts of fraud with the particularity required by Fed. R. Civ.
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P.9(b). Itiswell establishedinthiscircuit that thisheightened pleading requirement appliesin cases
alleging mail and wire fraud pursuant to RICO. Feinstein v. Resolution Trust Corp., 942 F.2d 34,
42 (1st Cir. 1991). There is no reason to suppose that the requirement does not apply when the
allegations embrace bankruptcy fraud aswell. “Asin any other fraud case, the pleader is required
to go beyond a showing of fraud and state the time, place and content of the alleged . . .
communications perpetrating that fraud.” 1d. (citation and internal quotation marks omitted); see
also Serabian v. Amoskeag Bank Shares, Inc., 24 F.3d 357, 361 (1st Cir. 1994); New England Data
Servs,, Inc. v. Becher, 829 F.2d 286, 289 (1st Cir. 1987).

The plaintiff responds that it has adequately pleaded its RICO allegations, citing case law
noting that RICO liability requires two or more predicate acts that are related to one another and
either amount to or pose athreat of continued criminal activity. This begs the question of whether
the plaintiff has complied with Rule 9(b). The predicate acts cited in the complaint involve fraud,
and must themselves be pleaded with particul arity before the court may even analyze whether the
acts are sufficiently suggestive of a pattern of racketeering activity.

In analyzing whether the defendant had met the particularity requirement, it is especially
noteworthy that the court finds itself analyzing the plaintiff's Second Amended Complaint, signed
on October 28, 1994 -- more than six months after the commencement of thisactionin April 1994.
Discovery was well under way at the time of the drafting of the Second Amended Complaint. The
court originally established adiscovery deadline of October 31, 1994, see Scheduling Order (Docket
No. 21), but later extended it to January 31, 1995, see Amended Scheduling Order (Docket No. 42).
Theplaintiff initially asserted itsRICO claimsinits First Amended Complaint, dated May 27, 1994

and filed with the court four days later. See First Amended Complaint (Docket No. 8). A review
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of the allegations material to the RICO claimsin the First Amended Complaint reveasthat they are
nearly identical to, and certainly pleaded with the same degree of particularity as, the allegationsin
the Second Amended Complaint. The plaintiff chose not to redraft its RICO clams in any
significant manner, although GM had filed its motion to dismissin June and, thus, the plaintiff was
on notice that the sufficiency of its pleadings was under attack.

| makethese observationsbecausetheFirst Circuit, in both Feinstein and Becher, wascareful
to temper its application of Rule 9(b) in the RICO context by pointing out that in certain
circumstances a plaintiff submitting an insufficiently pleaded RICO complaint should be given an
opportunity to conduct additional discovery and submit an amended complaint. See Feinstein, 942
F.2d at 43, citing Becher, 829 F.2d at 290. Thisis so in light of “the apparent difficulties in
specificaly pleading mail and wire fraud as predicate acts.” Id. at 290. “[W]here the plaintiff was
not directly involved in the alleged transaction[s], the burden on the plaintiff to know exactly when
the defendants called each other or corresponded with each other, and the contents thereof, is not
redlistic.” Id. at 291. Thus, because the plaintiff in Becher

provided an outline of the general scheme to defraud and established an inference

that the mail or wires was used to transact this scheme[,] requiring the plaintiff to

plead the time, place and contents of communications between the defendants,

without allowing somediscovery, inadditiontointerrogatories, seemsunreasonable.
Id. Unlike Becher, thisis not a case in which the plaintiff was thwarted in its efforts to conduct
discovery onitsRICO claims, or in which requests to amend the complaint met with any resistance.
Accordingly, either the Second Amended Complaint suffices or it does not.

| conclude that it does not, at least insofar as the complaint seeks to implicate GM. The

allegations in the complaint involving GM can only be described as both sparse and vague. After
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outlining a series of allegedly wrongful acts by GMAC, the section of the complaint presenting
allegations common to all claims avers that

GMAC undertook the above-referenced actions both on its own behalf and as an

agent of GM. On information and belief, GM was aware of, deliberated on,

consented to and participated in GMAC's control and domination of Debtors

businesses, including the financing[,] inventory and operating constraints placed on

Debtors businesses by GMAC. These deliberations and discussions between

employeg[s] in GM's and GMAC's Detroit, Michigan; New Y ork, New Y ork; and

South Portland, Maine offices occurred from July 1991 through the Debtorq[']

bankruptcy cases via written, mailed reports, memos, correspondence and via

telephone communications.
Complaint 82. Itisalso alleged that for the 18 months preceding the bankruptcy filings, “GM and
GMAC made misrepresentations to, withheld material information from and held out false hopes
to the Debtors, Mr. Joseph and the unsecured creditors that the deal erships were in business, could
survive and satisfy creditors.” 1d., 191. Theallegationsinthe RICO claimsthemselvesare equally
vague. It isalleged that “during August and September of 1991, through the means of telephone
conversations and communications by mail by and among GM and GMAC employeg|[s], GM and
GMAC formulated a plan to take complete control of the Debtorg["] business for their sole benefit

CUold, 1227(F). After accusing two GMAC employees of making certain fal se representations

to Joseph, the complaint asserts that these communications “facilitated GMAC's and GM's
continuing improper receipt of substantially all of the Debtors revenues.” 1d. The complaint then
alleges that

between September of 1991 and September of 1992, through the means of tel ephone

conversations and communications by mail, Mr. Joseph inquired of GM officialsin

Detroit whether GM intended to put the Debtors out of business, given their

operating restrictions, and GM officials falsely informed Mr. Joseph that GM and

GMAC wanted to assist and support the Debtors and did not want to shut them down.

In fact, GM and GMAC had formulated a plan to prop up the Debtors' insolvent

dedershipsand pull out virtually al revenuesfor GMAC's and GM's benefit and to
the direct detriment of the Debtors and their other unsecured creditors.
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Id., §1227(h). Itisalleged that between July 1991 and August 1992,

onaregular basis, GMAC wrongfully intercepted checksfrom GM representing open

account payments of $20,000 to $30,000 per month to Joseph Motor for warranty

work, servicing, rebatesand deal er hol d-back payments, and applied thevast mgority

of these open account payments agai nst Joseph’'snotesand the Whol esale Agreement.

GM mailed these open account payments owed to Joseph Motorsdirectly to GMAC

with knowledge that GMAC wrongfully endorsed the checks to its own accounts,

pursuant to the fraudulent scheme noted above.
Id., 1227(i). Findly, “on information and belief,” it is alleged that GMAC and GM engaged in
similar activities involving three unrelated dealerships in Maine, a Florida dealership and other
unspecified dealersin other states during the past ten years. 1d., 11228-30. Only the alegation that
GM wrongfully mailed certain checksto GM A C can be understood as stating with any particularity
the time, place and content of the communications constituting the RICO violation. But, as the
complaint makes clear, it is not aleged that these actions themselves were fraudulent but were,
rather, taken pursuant toa“fraudulent scheme.” And, asto GM'sroleinthe hatching of theallegedly

fraudulent scheme, the complaint isdevoid of the required details. Accordingly, GM isentitled to

dismissal of the RICO claims against it.”

V. Standing of the Plaintiff to Pursue Certain Claims

Another threshold issue requires the court's attention, this oneraised by GM in its summary

judgment motion. GM contends that the plaintiff, as a committee of unsecured creditors appointed

| also agree with GM that the three RICO counts alleging a conspiracy are “alleged in
wholly conclusory terms’ and therefore cannot withstand a motion to dismiss. Miranda, 948 F.2d
at 48. Thus, even if the plaintiff had sufficiently alleged predicate acts, the complaint fails because
it lacks “details of the alleged conspiracy.” 1d. The “bare assertion that Defendants conspired to
violate RICO isinsufficient to state aclaim for RICO conspiracy. Plaintiffs must also make factual
allegations respecting the material elements of the offense, including the element of an agreement
toviolate RICO.” Gott v. Smpson, 745 F. Supp. 765, 772 (D. Me. 1990).
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pursuant to section 1102 of the Bankruptcy Code, lacks standing to pursue claims on behalf of
individual creditors. Accordingto GM, the plaintiff cannot recover anything in connection with its
claim that the defendants breached fiduciary duties to the dealerships creditors (Count 111) and its
claim of intentional interference with contractual relations (Count X). GM also takes the position
that certain damagesasserted by the plaintiff in connectionwith other claimsare al so not recoverable
by the unsecured creditors committee because they are damages that could only be recovered by
individual creditors pressing independent claims against the bankruptcy estate.

The powers and duties of an unsecured creditors committee appointed in connection with a
Chapter 11 bankruptcy reorganization proceeding areset forthin 11 U.S.C. §1103. Inrelevant part,
such acommittee is empowered to

(1) consult with the trustee or debtor in possession concerning the administration of
the case;

(2) investigate the acts, conduct, assets, liabilities, and financial condition of the
debtor, the operation of the debtor's business and the desirability of the continuance
of such business, and any other matter relevant to the case or to the formulation of
aplan;

(3) participate in the formulation of a plan, advise those represented by such
committee of such committee's determination asto any plan formulated, and collect
and file with the court acceptances or rejections of a plan;

(4) request the appointment of atrustee or examiner under section 1104 of thistitle;
and

(5) perform such other services as are in the interest of those represented.
11 U.S.C. 8 1103(c). Such a committee's authority to litigate is derived from the “other services’
provision of subsection (c)(5), and requires leave of the Bankruptcy Court. Inre STN Enters., 779

F.2d 901, 904 (2d Cir. 1985). Such leave has been granted here.
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In such circumstances, the creditors committee is pinch-hitting for the debtor itself and/or
a bankruptcy trustee. See B. Weintraub & A. Resnick, Bankruptcy Law Manual (1986) at 8-63
(noting that litigation by creditors committees is appropriate where the debtor-in-possession is
unwilling or unableto litigate directly). Accordingly, | agreewith GM that the caselaw delineating
which types of claims a bankruptcy trustee has standing to pursue should also govern the question
of when a creditors committee has standing to litigate.

The Seventh Circuit distinguishes between “general” claims, which the trustee may pursue,
and “persona” claims, which may be asserted only by individual creditors. See Steinberg v.
Buczynski, 40 F.3d 890, 893 (7th Cir. 1994); Koch Refining v. Farmers Union Central Exch., Inc.,
831 F.2d 1339, 1348 (7th Cir. 1987), cert. denied, 485 U.S. 906 (1988); see also In re Aluminum
Mills Corp., 132 B.R. 869, 884 (Bankr. N.D. Ill. 1991); Begier v. Price Waterhouse, 81 B.R. 303,
305 (E.D.Pa. 1987). “A cause of actionis personal’ if the claimant himself is harmed and no other
claimant or creditor has an interest in the cause.” Koch Refining, 831 F.2d at 1348.

The point is simply that the trustee is confined to enforcing entitlements of the

[debtor]. He has no right to enforce entitlements of a creditor. He represents the

unsecured creditors of the [debtor] . . . . [T]hereis adifference between a creditor's

interest in the claims of the [debtor] against athird party, which are enforced by the

trustee, and the creditor's own direct -- not derivative -- claim against thethird party,

which only the creditor himself can enforce.
Seinberg, 40 F.3d at 893. | find this analysis persuasive, and further conclude that it bars the
plaintiff from asserting the intentional interference with contract claim aswell asthe claim that the
defendants breached afiduciary duty to the creditors of the debtors. Even if more than one creditor
-- or, indeed, an entire class of creditors -- could assert such claims, they are still personal in nature

and not within the purview of the creditors committee. Seelnre Continental Airlines, Inc., 57 B.R.

839, 841 (Bankr. S.D. Tex. 1985) (creditors committee may not assert “class action” -type claim on
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behalf of creditors).? The plaintiff's specific claim for sales tax liability is likewise aclaim that is

personal to the state of Maine and therefore not a proper one for the plaintiff to pursue.’

V. ThePlaintiff's Fraud Allegations

Having disposed of these preliminary issues, | now turn to the substance of the defendants
contentions that the undisputed facts in this proceeding support judgment in their favor as a matter
of law on all remaining claims. Ground zero of thisdisputeisthe plaintiff's contention that GM and
GMAC defrauded the deal erships by saying onething, i.e., that they would do their best to preserve
these dealerships and Joseph's GM franchises, while doing another, i.e., seeking to precipitate the
demiseof thedeal ershipsin amanner that would limit the defendants financial exposure and further
GM's “Project 2000” plan to eliminate one of the three Waterville-based GM dederships. Both
defendants contend that the summary judgment record entitlesthem to afinding of no fraud, and that
many of the plaintiff's clamsfail as aresult.

In Maine, the elements of common-law fraud are

8 The plaintiff has caused to be filed affidavits assigning to the plaintiff the claims of 13
individual creditors. See Docket Nos. 90-102. Both defendants have moved for leave to file a
motion striking these assignments. See Docket Nos. 105-06, 108-09. | regard these motionsas moot
in light of my determination that the plaintiff is without standing to maintain claims on behalf of
individual creditors. See Williams v. California 1st Bank, 859 F.2d 664, 666 (9th Cir. 1988)
(assignment of individual claimsto bankruptcy trustee did not confer standing on trustee to pursue
claims).

° GM raises two other issues of general applicability. It devotes considerable attention in
its brief to the contention that the court may not pierce the corporate veil and find GM liablefor the
acts of GMAC. Although the plaintiff declines to concede the issue, it is clear that none of the
plaintiff's theories of liability rely on corporate veil piercing, and accordingly | do not address the
issue. GM aso contendsthat it cannot be held liable for acts of GMA C because GMAC was not its
agent. This theory does have applicability to certain of the plaintiff's claims but not others, and |
therefore address the issue seriatim.
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(1) afalserepresentation (2) of amaterial fact (3) with knowledge of itsfalsity or in

recklessdisregard of whether it istrueor false (4) for the purpose of inducing another

toactinrelianceuponit, and (5) the plaintiff justifiably reliesupon the representation

astrue and acts upon it to [the plaintiff's] damage.

F.D.I.C.v. S Prawer & Co., 829 F. Supp. 439, 445 (D. Me. 1993); accord Guiggey v. Bombardier,
615 A.2d 1169, 1173 (Me. 1992). Maine law also provides that a party is liable for negligent
misrepresentation “if in the course of [its] business[it] supplies false information for the guidance
of othersintheir businesstransactions, and the other party justifiably reliesuponit to [its] pecuniary
detriment.” Id. Thus, false representation is an element common to both fraud and negligent
misrepresentation. 1d. And “no actionable fraud claim can arise absent an active concea ment or
aduty arising from a confidential or fiduciary relationship.” Guiggey, 615 A.2d at 1173.

GM takesthe position that it never made any fal se statement of material fact upon whichthe
debtors could reasonably have relied. GMAC contends that any statements it made to the debtors
were either true or merely expressions of opinion that are not actionable because they are not
statements of fact, and that the record establishes alack of reliance on any statementsit made. The
plaintiff takes the opposite view, further contending that GMAC had fiduciary obligations to the
debtors and that GM is liable for GMAC's statements because GMAC was GM's agent.

Thereisno shortage of evidence in the record that variousindividual employees of GMAC
cameto believe, prior to consummation of the workout agreement, that Joseph M otor Company and
Joseph Subaru could not survive their financial crisis. The record also demonstrates that these
officiasheld thisview emphatically, and put it in writing so that othersin the company would have
the benefit of their warning. | further believe that a factfinder could reasonably infer from this

evidence that GMAC as a whole believed these deal erships were facing certain financia ruin. |

agreewith GMAC, however, that to the extent it held thisbelief it was not amaterial fact but rather
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an opinion about events likely to occur in the future. Thus, GMAC's opinion of the dealerships
prospectsisnot a“fact” for purposes of fraud under Maine law. See Schott Motorcycle Supply, Inc.
v. American Honda Motor Co., 976 F.2d 58, 65 (1st Cir. 1992). The only exception is when the
relationship of the partiesis such that circumstances justify the reliance by one on the opinions of
the other. See Wildes v. Pens Unlimited Co., 389 A.2d 837, 840 (Me. 1978) (opinion actionable as
fraud because plaintiff “ at themercy of thedefendant”). No such circumstancesexisted here; Joseph
was an experienced car dealer who had the benefit of accounting, business and legal advice and,
presumably, access to the relevant financial and sales datafrom the dealerships. Moreover, absent
from the record is anything from which a factfinder could conclude that GMAC ever actualy
misrepresented to Joseph or anyone else at the dealerships GMAC's views about the longterm
viability of the debtors. At most, GMAC can be understood to have advised Joseph that it would
dowhat it could to seethe deal ershipsthroughtheir crisis. If anything, such representationsarefully
consistent with aview that the deal erships were financially doomed and that the best way out of the
mess for all concerned would be for Joseph to sell his businesses to another dealer or dealers.

Nor do | find any obligation on the part of GMAC to disclose to the debtors the “fact” that
GMAUC, or at least some of its employees, held pessimistic views about the dealerships future. The
Law Court has never held that a creditor-debtor relationship isafiduciary one or otherwise includes
any affirmative duty to disclose information. First NH Banks Granite Sate v. Scarborough, 615
A.2d 248, 250 (Me. 1992) (no fiduciary duties where “[n] othing suggeststhat agreater relationship
existed” between debtor and creditor); see also Campbell v. Machias Sav. Bank, 865 F. Supp. 26,
37 (D. Me. 1994). Of course, GMAC was not just a mgjor creditor of the dealerships; it was a

secured creditor that acted in a highly aggressive manner to protect its security interest in the

32



dealerships vehicleinventories. But, contrary to the assertion of the plaintiff, nothing in the record
suggests that Joseph “placed [hig] trust in [a creditor financial institution's] superior knowledge’
when making an important business decision, Morrisv. Resolution Trust Corp., 622 A.2d 708, 712
(Me. 1993), or that the nature of the relationship was such that the court could infer the existence of
a partnership between GMAC and the dealerships, thus creating fiduciary obligations, Dalton v.
Austin, 432 A.2d 774, 777 (Me. 1981). Under Maine law, “[a] good working relationship between
two parties. . . isnot sufficient evidencefor afinding of the existence of the special legal obligations
of aconfidential relation.” Reid v. Key Bank of S. Maine, Inc., 821 F.2d 9, 17 (1st Cir. 1987). All
the more so here, where relations between GMAC and the dealerships were at best strained once
GMAC installed its “keeper” at the dealerships.

| concludethat GMAC did not commit fraud against the debtors as amatter of Maine law.*
Accordingly, it isnot necessary to take up the plaintiff's contention that GM A C acted as GM's agent.
The plaintiff further contends, however, that GM itself made false statements to the debtors that
amount to actionable fraud. In its memorandum of law, the plaintiff does not specify which
statements made by GM meet the definition of fraud. The record reflects that the only GM official
involved in the workout negotiations was a staff attorney; to the extent that she was not smply
representing GM A C onthisoccasion, therecord reflectsthat sheengaged in arm’'slength discussions
with counsel for the debtors and made no misrepresentations. Other than that, the only GM
statements reflected in the record are the 1988 prediction that the Portland Buick dealership would

sell 825 new cars per year, and the assurance two years later from GM executive Ogden that Joseph

9 The plaintiff also contends that the defendants defrauded the unsecured creditors of the
dealerships. | addressthese contentionsin my discussion of theissues arising under the Bankruptcy
Code, infra.
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should place his trust in GMAC because it would “be there” for him. The former is precisely the
kind of opinion statement that the First Circuit determined in Schott Motorcycle Supply is not
actionableasfraud under Mainelaw. Thelatter also carriesthe auraof an opinionthat wasdelivered
in the context of a sales pitch; Ogden, after all, was seeking to persuade Joseph that henceforth he
should useaGM subsidiary ashismajor lender. Whiletherecord amply reflectsthefact that Joseph
reposed specid trust in the advice of GM, this is an insufficient basis from which to infer the
existence of afiduciary relationship. Accordingly, inthe absence of anything to suggest that Ogden
was actively concealing relevant information from the deal erships, his statement cannot serve asthe
basisfor afraud claim. And, inthe absence of anything from which afactfinder could conclude that
either defendant madefal serepresentations, the plaintiff'sclaim for negligent misrepresentation also

fails.™

VI. TheRICO Claimson Their Merits

GMAC also contends that the lack of deception isalso fatal to the plaintiff's RICO claims.
In the circumstances of this case, this issue becomes central because the plaintiff must establish at
least two “ predicate acts’ of “racketeering activity” asthat termisdefinedin 18 U.S.C. § 1961, such
activity consists of certain specified state or federal crimesincluding mail fraud in violation of 18
U.S.C. 8§ 1341 and wire fraud in violation of 18 U.S.C. § 1343 as well as “any offense involving

fraud connected with a case under [the Bankruptcy Code].” 18 U.S.C. § 1961(1); McEvoy Travel

| regard my finding that the defendants owed no fiduciary duties to the debtors as
dispositive of the plaintiff's separate claim (Count Il of its complaint) that the defendant breached
such aduty.
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Bureau, Inc. v. Heritage Travel, Inc., 904 F.2d 786, 790-91 (1st Cir.), cert. denied, 498 U.S. 992
(1990).

Although conceding that the scope of actionable fraud under RICO is broader than that of
common-law fraud, GM A C maintainsthat the record supportsafinding that it engaged in no scheme
to deceive the dealerships and that GMAC is accordingly entitled to judgment on the RICO claims.
The plaintiff contends that the record suggests the defendants engaged in “a program of
mi srepresentations and stepsto conceal their conduct and true intentions” sufficient to create RICO
liability. Plaintiff's Objection to General Motors Acceptance Corporation’'s Motion for Summary
Judgment (Plaintiff's Objection to GMAC Mation”) (Docket No. 84) at 33-34. Theplaintiff avers
that the basis of its mail and wire fraud claims pursuant to RICO isits contention that GMAC, with
the assistance of GM, “clearly attempted to collect as much money as possible to pay down their
undercol lateralized loans before abankruptcy filing or other creditor sued to collect their debts.” 1d.
at 33. GMAC basesits RICO bankruptcy fraud claim on its allegation that GMAC knowingly and
fraudulently transferred property of the debtorsin a manner intended to defeat the provisions of the
Bankruptcy Code. Complaint 11 238-39.

The sense in which RICO fraud is broader than common-law fraud, according to the First
Circuit, isthat “no misrepresentation of fact is required in order to establish a scheme to defraud”
within the meaning of RICO. McEvoy Travel Bureau, 904 F.2d at 791. “However, not every use
of themailsor wiresin furtherance of an unlawful schemeto deprive another of property constitutes
mail or wire fraud. . . . Rather, the scheme must be intended to deceive another, by means of false
or fraudulent pretenses, representations, promises or other deceptive conduct.” Id. (emphasisin

original). Toillustrate, the First Circuit cited the Webster's Dictionary definition of “defraud”: “to
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take or withhold from (one) some possession, right or interest by calculated misstatement or
perversion of truth, trickery, or other deception.” Id. at 792 (emphasisand citation omitted); seealso
Lavery v. Kearns, 792 F. Supp. 847, 861-62 (D. Me. 1992).

Viewing the record in the light most favorable to the plaintiff, what the defendants did not
discloseto either Joseph or the deal ershipswas GM A C'sbelief that the deal erships could not survive
financially at the time of the workout agreement and thereafter. GM did not disclose that, pursuant
toits Project 2000 plan, it hoped to reduce the number of GM dealershipsin Waterville by one and
that there had been adetermination that Joseph Motor Company's physical |ocation wasunfavorable.
For the purposes of summary judgment analysis, | believeitisappropriatefor the court to infer from
this that GM had determined, but did not disclose to the debtors, that it no longer desired to have
Joseph or Joseph Motor Company as a franchisee.

The plaintiff does not identify, and | am not able to discern, what right or interest the
defendants could have intended to deprive the debtors of by virtue of not disclosing to them the
information described above. | know of no legal principle that requires a creditor to discloseto a
debtor itsopinion of thedebtor's creditworthinessor general businessviability -- either in the context
of workout negotiations or otherwise. Similarly, | am not aware that a franchisor like GM has any
obligation to disclose to a franchisee that it does not plan to perpetuate even a longstanding
franchising relationship. Therecord supportstheinferencethat the defendants abandoned any sense

of loyalty to these longstanding deal erships, jumping from these sinking ships and taking with them
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all that they might carry as creditors.*? The scope of mail and wire fraud is broad, but not so broad
asthat.

The plaintiff's contention that the defendants committed predicate acts of bankruptcy fraud
presents a different problem. In this context, the plaintiff makes no real effort to resst GMAC's
contention that the plaintiff has failed to come forward with any evidence of bankruptcy fraud.*®
Instead, the plaintiff asks the court to excuse this failure and order further discovery. The plaintiff
contends that it was precluded from fully discovering the bankruptcy fraud by aruling of this court
that such discovery would be precluded pending the outcome of the defendants motions to dismiss
the complaint, including the RICO counts. Thisis not an accurate characterization of the record.
On June 9, 1994 the court entered an order specifically providing that “discovery shall not be
stayed,” but enjoining the parties from bringing discovery disputes before the court until the court
ruled on either the pending motions to dismiss or athen-pending motion to withdraw the reference
of aparallel proceeding to the Bankruptcy Court. Order (Docket No. 12) at 2 (emphasisadded). The
purposeof thisrulingwasto avoid the possibility of inconsi stent discovery rulingson thesameissue.
The court explicitly advised the parties that if the motion to withdraw the reference were granted,

it would again entertain discovery disputes. Id. Thisis precisely what occurred on June 30, 1994,

12 Of course, the record also supports another inference, less than favorable to the plaintiff,
that the defendants acted with forbearance in keeping these deal erships in business long after they
had concluded it was futile to do so, in the vain hope that Joseph would somehow pull through,
perhaps out of loyalty to a GM dealer of such long standing.

3 The plaintiff's only substantive responseisto contend that “ GMAC witnesses essentially
admit” that they knowingly and fraudulently transferred property with the intent to defeat the
provisions of the Bankruptcy Code. See Plaintiff's Objection to GMAC Motion at 34. In fact, all
that GMAC's witnesses admit to is that they were aware that bankruptcy was inevitable.
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see Docket No. 20 (order granting plaintiff's motion to withdraw reference), and the plaintiff has not
been proscribed from conducting otherwise proper discovery on any of its RICO claims.

| have already determined that GM is entitled to dismissal of the RICO claims because the
plaintiff hasfailed to plead these claimswith therequisite particul arity. | conclude herethat GMAC
is entitled to summary judgment in its favor on the RICO claims because the record lacks any
evidence of predicate acts; in the event the court does not adopt my recommendation asto dismissal
of the RICO claims against GM, | further conclude that GM is entitled to summary judgment in its

favor on these claims for the same reason GMAC is so entitled.

VIl. Claims Pursuant to Federal and State Automobile Dealer Statutes

The plaintiff seeksrelief against both defendants pursuant to the Automobile Dealers Day
inCourt Act (“Dealer Act”), 15U.S.C. § 1221 et seg., and the analogous Maine statute, 10 M.R.S.A.
81171 et seq. GM contendsthat it isentitled to summary judgment on the Dealer Act claim because
it did not act in bad faith and did not terminate the debtors GM franchises. GMAC contendsit is
entitled to summary judgment on this claim because it did not dominate or control the debtors.
Although GMAC does not directly raise the argument that it is not subject to Dealer Act liability
becauseit is not an automobile manufacturer, it does contend generally that it isnot an agent of GM
for any purposes connected with this litigation.

Section 1222 of the Dealer Act authorizes an automobile dealer to bring suit against any
automobile manufacturer to vindicate that manufacturer'sfailure “to act in good faith in performing
or complying with any of the terms or provisions of the franchise, or in terminating, canceling, or

not renewing the franchise with said dealer[.]” 15U.S.C. § 1222. The Act defines*good faith” as
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the duty of each party to any franchise, and all officers, employees, or agents thereof
to act in afair and equitable manner toward each other so as to guarantee the one
party freedom from coercion, intimidation, or threatsof coercion or intimidationfrom
the other party: Provided, That recommendation, endorsement, exposition,
persuasion, urging or argument shall not be deemed to constitute alack of good faith.

15U.S.C. 81221(e) (emphasisinoriginal). Initscomplaint, the plaintiff allegesthat the defendants
breached this statutory duty of good faith specificaly by

their conduct in controlling the Debtor's[sic] deal ershipsand preventing the Debtors

from properly operating their businesses, secretly liquidating the Debtors by

continued vehicle sales while in control of the businesses, putting the Debtors at a

competitive disadvantage, misleading theunsecured creditors, preventing the Debtors

from making payments on sales tax obligations and payments to other third party

unsecured creditors and by effectively terminating these dealership franchise

arrangements through their actions. GM and GMAC effected these steps pursuant

to wrongful demands on Debtors and Mr. Joseph to undertake or not undertake

certain steps, including non-payment of sales taxes.*
Complaint ] 206.

The Deadler Act defines “automobile manufacturer” as an entity that manufactures
automobiles in the traditional sense, but aso explicitly includes “any person, partnership, or
corporation which actsfor and isunder the control of such manufacturer or assembler in connection
with the distribution of said automotive vehicles.” 15 U.S.C. § 1221(a). In General Motors
Acceptance Corp. v. Marlar, 761 F.2d 1517 (11th Cir.), vacated after settlement, 774 F.2d 1042
(1985), the Eleventh Circuit relied on this language to conclude, following a jury trial, that

“[s]ufficient credible evidence was submitted that GMAC through its activitiesin assisting the sale

14 GM seeks to recharacterize the plaintiff's Dealer Act claim as one that would seek to
sanction the defendantsfor continuing, rather than terminating, the debtors' franchises. GM further
contends that the plaintiff has not stated a cause of action under the Dealer Act because the
defendantsnever terminated the applicable GM franchises. Plainly, however, the Dealer Act enjoins
morethan just wrongful termination. It also enjoinsthefailureto act in good faith within the context
of a dealer-manufacturer franchise relationship. The plaintiff states a cause of action for such a
failure -- not by aleging that the defendants opted against terminating, but by taking certain other
actionswhile holding at least the implicit threat of termination over Joseph's head.
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of automobiles by financing of deal erships and products served as an agent of the franchiser” and
was therefore subject to Dealer Act liability. 1d. at 1521. Similarly, on the present record | am not
prepared to conclude that GMAC was not the agent of GM, at least for purposes of the Dealer Act.
A reasonable reading of the summary judgment record would support a finding that GMAC made
decisions on extending or denying credit to the debtors based on directions received from GM.*®
Neither does the present record permit me to conclude that the defendants are entitled to a
judgment as amatter of law on the substance of the Dealer Act clam. The First Circuit has adopted
anarrow reading of the cause of action created by the Dealer Act, requiring the plaintiff to make a
showing of “actual or threatened coercion or intimidation.” General GMC, Inc. v. Volvo White
Truck Corp., 918 F.2d 306, 308 (1st Cir. 1990) (internal quotation marks and citation omitted). A
further requirement isthat “the coercion or intimidation must include awrongful demand that would
result in penaltiesor sanctionsif not complied with.” Wallace Motor Sales, Inc. v. American Motors
SalesCorp., 780 F.2d 1049, 1056 (1st Cir. 1985); seealso H.D. Corp. of Puerto Rico v. Ford Motor
Co., 791 F.2d 987, 991 (1st Cir. 1986) (plaintiff may not meet thisrequirement merely by attaching
adjectives like “coercive,” “discriminatory” and “unreasonable’ to description of defendant's
actions); C-B Kenworth, Inc. v. General Motors Corp., 706 F. Supp. 952, 954 (D. Me. 1988).
The defendants place special reliance on Sampsv. Ford Motor Co., 650 F. Supp. 390 (N.D.

Ga. 1986), a case in which the plaintiff bankruptcy trustee based his claim of intimidation and

> At least one other circuit has held that, given the remedia purposes of the Dealer Act,
wholly-owned financing subsidiaries like GMAC aways qualify as manufacturers within the
meaning of the statute, even if the record does not support afinding of agency. See Colonial Ford,
Inc. v. Ford Motor Co., 592 F.2d 1126, 1129 (10th Cir.), cert. denied, 444 U.S. 837 (1979). First
Circuit case law counsels against such an approach. See Volkswagen Interamericana, SA. v.
Rohlsen, 360 F.2d 437, 441 (1st Cir.) (noting that “the provision in question should be interpreted
in the context of general agency law”), cert. denied, 385 U.S. 919 (1966).
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coercion on allegations that are similar to those of the present case: that the manufacturer decided
to suspend the dealer's credit during a particularly bad time for the automobile industry in general,
placed a keeper on the dealership premises, and conducted frequent audits of the dealership, which
had sold vehicles out of trust. Id. at 393, 397. The court granted summary judgment to the
defendants, concluding that the plaintiff's theory “has the shrill ring of the cry of a child who has
been caught with his hand in the cookie jar yet resents his mother's decision to place the jar out of
reach.” Id. at 397. Stamps might compel asimilar result here, if the record did not suggest that the
defendantsdid morethan just movethe cookiejar. Duringtheworkout negotiations, GMAC played
hardball and obtained both a sweeping release of any claims the debtors might have had against
GMAC to date and a security interest in the franchising agreements themselves -- the lifeblood of
these businesses. It may bethat these were the reasonabl e actions of acreditor acting to preserveits
interests. But it may a so be that these actions constitute the kind of wrongful demand enjoined by
theDealer Act. Thisisamatter for thefactfinder at trial. See C-B Kenworth, 706 F. Supp. at 954-55
(factual dispute generated pursuant to Dealer Act over defendant's demand of general release from
dedler and defendant's refusal to provide certain assistance to dealer).

For similar reasons, the defendants are also not entitled to summary judgment on the
plaintiff's claim pursuant to Maine's auto dealer statute. This statute makesit unlawful, inter alia,

for an automobile manufacturer or an agent thereof'® to prevent or attempt to prevent adealer from

6 The Maine statute defines “ manufacturer,” in relevant part, as

any person, partnership, firm, association, corporation or trust, resident or
nonresident, who manufactures or assembles new motor vehicles, or imports for
distribution through distributors of motor vehicles, or any partnership, firm,
association, joint venture, corporation or trust, resident or nonresident, which is
controlled by the manufacturer.

(continued...)
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changing the capital structure of adeal ership, subject to agreed-upon “ reasonabl e capital standards,”
and enjoins a manufacturer from obtaining anything of value on account of a dealership's
transactions with third parties unless the benefit is accounted for and transmitted to the dealer. 10
M.R.S.A. 8§1174(3)(H) and (J). The statute also broadly enjoins an automobile manufacturer from
engaging in any action that is “arbitrary, in bad faith or unconscionable” and causes damage, inter
aia, toeither adealer or tothepublic. Id. at subsection (1). And the statute prohibitsamanufacturer
from imposing “unreasonable restrictions,” either directly or indirectly, on adealer

relative to transfer, sale, right to renew, termination, discipline, noncompetition

covenants, site-contract whether by sublease, collateral pledge of lease, or otherwise,

right of first refusal to purchase, option to purchase, compliance with subjective

standards and assertion of legal or equitable rights.
10M.R.SA. 81177.

In Schott, the First Circuit found summary judgment in favor of a motorcycle manufacturer
to be appropriate where the plaintiff had made no showing under the Maine dealer statute that the
defendant's conduct was arbitrary, in bad faith, unconscionable or commercially unreasonable. See
Schott, 976 F.2d at 63. The basis of the plaintiff's claim was that the manufacturer failed to follow
through on a stated commitment to the motorcycle business generally, and took certain coercive

actionsin 1986. 1d. at 60, 64. The court rejected the contention that alleged actionsin 1986 could

have coerced adealer to enter into afranchising agreement actually signed in 1985. 1d. at 64. Here,

18(....continued)

10M.R.S.A.81171(10). GMAC does not contend that it is not amanufacturer for purposes of this
statute, or that it is otherwise not subject to the provisions of section 1174(3). By itsterms, this
subsection is applicable to any “[m]anufacturer, distributor, wholesaler, distributor branch or
division, factory branch or division, or wholesale branch or division, or officer, agent or other
representative thereof[.]” 10 M.R.S.A. § 1174(3). To the extent that such an argument isimplicit
in GMAC's contention that it was neither an agent of GM nor controlled by it, | rgject it for the same
reasons articulated in connection with the federal Dealer Act.
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by contrast, the defendants' actions go beyond that which was alleged in Schott. As | noted in
connection with the Dealer Act clam, the negotiating position adopted by the defendants in
connection with the workout agreement may either have been reasonable or coercive. Thereisaso
the added wrinkle of GM A C taking payments made by the dealership'sretail customersand keeping
theminther entirety, even when some of thesefundswere paid by the customers as state salestaxes.
| agree with the plaintiff that these paymentsraise afactual issuerelating to potential liability under
subsection (3)(J).
VIIl. The Claims of “Breach of Duty of Good Faith and Fair Dealing,” Common-L aw
Conspiracy, Breach of Contract and Common-Law Conversion

The defendants further contend that they are entitled to summary judgment in their favor on
the plaintiff's claims of breach of the duty of good faith and fair dealing (Count 1V), common-law
conspiracy (Count XXI1V), breach of contract (Count V) and common-law conversion (Count XI11).

GMAC contends that it is not liable for breach of the duty of good faith and fair dealing
because no such duty existsat common law in Maine, and becauseit did not dominate or control the
debtors. GM does not directly discuss the merits of this claim, but, asindicated earlier, does make
the general allegation that it is not liable pursuant to any count of the complaint because it was not
the agent of GMAC. | note, at the outset, that the Law Court has recently cast doubt on the notion,
set forth by this court in Peoples Heritage Sav. Bank v. Recoll Management, Inc., 814 F. Supp. 159,
168-69 (D. Me. 1993), that the common law of Maine does not impose on parties to a contract a
genera implied duty of good faithand fair dealing. Top of the Track Assocs. v. Lewiston Raceways,
Inc., 654 A.2d 1293, 1296 (Me. 1995); but see Scott v. John T. Cyr & Sons, 1995 Me. LEXIS 142

(June 19, 1995) (stressing that no such duty existsin employment contracts of indefinite duration).
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The Law Court held in Top of the Track that the integration clause of arestaurant lease did not bar
extrinsic evidencethat the partiesto the lease intended to be bound by such aduty. Top of the Track
Assocs, 654 A.2d at 1296. It isacryptic holding, but ariddle this court need not solve because, as
the plaintiff points out, it relies not just on the common law but also on the duty of good faith that
isvery much present inthe Maineversion of the Uniform Commercial Code. SeeDiversified Foods,
Inc. v. First Nat'l Bank of Boston, 605 A.2d 609, 613 (Me. 1992) (UCC imposes duty of “objective
goodfaith” onlending institutionsin certain circumstances). The defendantsdo not contend that the
UCC isinapplicable. Since | find no support for the notion that the plaintiff must demonstrate
domination or control by thedefendantsin order to proveabreach of thisduty, and sincethe plaintiff
contends that GM s directly liable for such a breach, |1 need not address the contentions of the
defendantsthat evidence of domination, control and agency are lacking. And, because neither GM
or GMAC offers any other grounds for summary judgment on Count 1V, the plaintiff's claim for
breach of the duty of good faith and fair dealing survives.

For the same reasons, | do not recommend summary judgment in favor of the defendantson
the counts alleging common-law conspiracy, breach of contract and common-law conversion.
GMAC'sgenera contention that it did not dominate or control the debtorsisirrelevant since these
are not elements of any of these torts. So, too, with GM's assertion that GMAC was not its agent;
thecomplaint allegesdirect GM involvement asto each of theseclaims. And, whilel agreewiththe
defendants that common-law conspiracy is not a freestanding tort in Maine but requires an
underlying, independently recognized tort, Cohen v. Bowdoin, 288 A.2d 106, 110 (Me. 1972), the

plaintiff alleges severa suchtortsthat I conclude should survive the summary judgment stage of the



proceeding. Again, neither defendant offers any further reason why it is entitled to summary

judgment on these counts.

I X. Bankruptcy Issues

a. Equitable Subordination

What remain for consideration arethe plaintiff'sclaimsfor relief pursuant to the Bankruptcy
Code and analogous state statutes. Count | of the complaint invokes the court's power of equitable
subordination pursuant to 11 U.S.C. 8 510(c) and asks that the defendants claims against the
bankruptcy estate be subordinated to those of the other creditors. Count VI seeks judgment in the
amount of certain allegedly preferential transfersfrom the debtorsto the defendants madewithin one
year of the bankruptcy filing, pursuant to 11 U.S.C. 88 547 and 550. Pursuant to the same
provisions, Count V1l seeksjudgment in the amount of certain allegedly preferential transfers made
within 90 days of the filing. Counts VIl and IX alleges that certain fraudulent transfers from the
debtors to the defendants took place prior to the bankruptcy, in violation of 11 U.S.C. 88 548 and
550 as well as 14 M.R.S.A. 88 3575-76. Finally, in Count XII the plaintiff alleges that GMAC
wrongfully collected $44,000 from the debtors subsequent to the bankruptcy filing, in violation of
11 U.S.C. 88 362, 363 and 549.

The provision of the Bankruptcy Code authorizing equitable subordination permitsthe court
to “subordinate for purposes of distribution all or part of an allowed claim [against the bankruptcy
estate] to all or part of another allowed clam or al or part of an alowed interest to al or part of
another allowed interest.” 11 U.S.C. 8 510(c)(1). The court may also order that any lien securing

such asubordinated claim betransferred to the estate. 1d. at subsection (¢)(2). Enactment of section
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510(c) represented acodification of then-existing common-law principlesof equitable subordination.
Inre M. Paolella & Sons, Inc., 161 B.R. 107, 117 (E.D. Pa 1993), aff'd, 37 F.3d 1487 (3d Cir.
1994).

A claim of equitable subordination requires proof of “inequitable conduct” that resultsin
injury to other creditors or unfair advantage to the perpetrator of the conduct. Inre Giorgio, 862
F.2d 933, 938 (1st Cir. 1988). Generally, there arethreekinds of conduct that qualify asinequitable
conduct for purposes of equitable subordination: (1) fraud, illegality or breach of fiduciary duties,
(2) undercapitalization and (3) the offending creditor's use of the debtor as a mere instrumentality
or alter ego. InreFabricators, Inc., 926 F.2d 1458, 1467 (5th Cir. 1991); Paolella, 161 B.R. at 117-
18; In re Hyperion Enters., Inc., 158 B.R. 555, 560 (D.R.l. 1993). If the creditor is an insider'’ or
fiduciary of the debtor, the party seeking to invoke equitable subordination bears the burden of
presenting material evidence of unfair conduct, and, once done, the burden shiftsto the creditor to
prove the fairness of its transactions with the debtor. Paolella, 161 B.R. at 118. If the creditor is
not an insider or fiduciary, the party seeking equitable subordination “must prove more egregious
conduct such as fraud, spoliation or overreaching, and prove it with particularity.” 1d. (quoting In
reN & D Properties, Inc., 799 F.2d 726, 731 (11th Cir. 1986)). In thiscontext, the terms “insider”
and “fiduciary” have a more expansive meaning than they do elsewhere in the law or even in the
Bankruptcy Code; the issue is the extent to which the creditor exerted control over the debtor.
Paolella, 161 B.R. at 118. “[A] non-insider creditor will be held to a fiduciary standard [for

purposes of equitable subordination] only where [the creditor's] ability to command the debtor's

¥ The Bankruptcy Code definesan “insider,” when the debtor isacorporation, as adirector,
officer or general partnership of the debtor corporation, or a“personin control of thedebtor,” aswell
asany relatives of suchapersonincontrol. 11 U.S.C. § 101(31)(B). “Person” includesindividuals,
partnerships and corporations. |d. at subsection (41).
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obedienceto [its] policy directivesis so overwhel ming that there has been, to some extent, amerger
of identity.” 1d.

Relying principally on Krivo Indus. Supply Co. v. National Distillers & Chem. Corp., 483
F.2d 1098 (5th Cir. 1973), rehearing denied, 490 F.2d 916 (1974), GMAC contendsthat the plaintiff
here may not assert an equitable subordination claim because GMAC did not dominate or control
the debtors. Discussing liability of one corporation for the debts of another because the latter was
an “instrumentality” of the former, the Krivo court required a showing “that the subservient
corporation was being used to further the purposes of the dominant corporation and that the
subservient corporation in reality had no separate, independent existence of itsown.” Id. at 1105;
seealso F.C. Imports, Inc. v. First Nat'l Bank of Boston, N.A., 816 F. Supp. 78, 91 (D.P.R. 1993).
A corporation that is a debtor of another corporation does not per se become the creditor's
instrumentality where the creditor takes an active part in the management of the debtor; a showing
isrequired even in these circumstances of “actual, participatory [and] total control.” F.C. Imports,
Inc., 816 F. Supp. at 91. GMAC contends that these principlesrequire the court to find in its favor
on the equitabl e subordination claim because Joseph continued to maintain day-to-day control over
the dealerships, including the making of personnel decisions and determinations as to which
creditors to pay, throughout the times relevant to this proceeding.

Krivo and F.C. Imports are not directly applicable. Asthe plaintiff points out, thisisnot a
proceeding in which liability is premised on the instrumentality doctrine, which is a creature of
genera corporate rather than bankruptcy law. | agree, however, that nothing in the present record
provides support for afinding that the Joseph deal erships were instrumentalities of GMAC or GM.

While GMAC cast amighty shadow over the dealerships at least as of the date GMAC installed its
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keeper on the premises, nothing in the record would permit a factfinder to conclude that there had
been amerger of identity between GMAC and the dealerships. The plaintiff has not demonstrated
that GMAC or GM were fiduciaries or insiders for purposes of the doctrine of equitable
subordination, which means the plaintiff must prove egregious conduct, such as fraud, with
particularity. For reasons| have already discussed, such proof islacking here. | conclude, therefore,

that the defendants are entitled to summary judgment on Count 1.

b. Preferential Transfers

The defendants next contend that the plaintiff's claims aleging preferential transfers must
fail. GM contends that it simply received no such transfers. GMAC takes the position that any
paymentsit received were not preferential ones.

Section 547 of the Bankruptcy Code permitsatrusteein bankruptcy to avoid certaintransfers
made by a debtor that occur between 90 days and one year of the debtor's bankruptcy filing, and
certain other transfers occurring on or within 90 days of the filing. 11 U.S.C. § 547(b) and (c).
Although section 547 does not by itsterms confer standing on any other partiesto pursue clamsfor
fraudulent transfers, the Bankruptcy Court authorized the plaintiff to pursue such claims and the
defendants do not challengeits ability to do so. To qualify asapreferentia transfer, such atransfer
must be of an interest of the debtor in property that isto or for the benefit of acreditor, made for or
on account of an antecedent debt owed by the debtor before the transfer, and the transfer must have
been made while the debtor was insolvent. Id. at subsection (b)(1)-(3). Therecord reflectsthat the
debtors were insolvent at least one year prior to their bankruptcy filings. The statute further sets

forth that atransfer is preferential only if it enabled the creditor to receive more than the creditor



would have received if the bankruptcy were aliquidation pursuant to Chapter 7 of the Bankruptcy
Code, the transfer had not been made, and the creditor received payment on the debt as provided
pursuant to a Chapter 7 liquidation. Id. at subsection (b)(5). Finally, there is the temporal
requirement: All such transfers occurring in the 90 days before the bankruptcy filing qualify, asdo
transfers between 90 days and one year of the filing when the creditor was an insider at the time of
the transfer. 1d. at subsection (b)(4). As | shall discuss, certain transfers that would otherwise
qualify are not considered preferential. 1d. at subsection (). The plaintiff invokes section 547 to
seek recovery on what it characterizes as GMAC's “interception of open account payments’ that
otherwise would have been paid by GM to the debtors during the year prior to the bankruptcy.
Complaint 1 131, 138.

The plaintiff does not contest GM's assertion that it received no transfers during the year
preceding the bankruptcy filing. Instead, the plaintiff invokes the language elsewhere in the
Bankruptcy Code that when the trustee may avoid a transfer under section 547, the trustee may
recover the value of the transferred property not just from the initial transferee but al'so from “any
immediate or mediate transferee of such initial transferee.” 11 U.S.C. §550(a)(1) and (2). Clearly,
section 550 provides a basis for holding subsequent transferees liable for preferential transfers. In
support of itsfactual assertion that it received no transferswithin the meaning of section 550(a), GM
citesto the plaintiff'sanswer, in response to a GM interrogatory, that the plaintiff was not awarein
December 1994 that any such transfers had been received by GM. Were that lack of awarenesson
the part of the plaintiff to be presented to afactfinder, it would not be competent evidence asto the
non-existence of such transfers absent some basis for the unsecured creditors of the Joseph

dedershipsto have knowledge of financial transactions between GM and one of its subsidiaries.
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Nevertheless, | agreewith GM that it isentitled to summary judgment onthe plaintiff'sclaim
of preferential transfers. In support of itstheory of liability pursuant to section 550(a), the plaintiff
refers the court to copies of GM's annual reports for 1990, 1991, 1992 and 1993 and contends that
“[i]t appears that during this 1990 through 1993 time frame GM A C may have been acting only as
theloan servicing agent for GM.” Plaintiff'sMemorandum of Law in Opposition to General Motors
Corporation's Motion for Summary Judgment (Docket No. 86) at 21 (emphasis added). Assuming
that these annual reports are validly part of the summary judgment record -- and the plaintiff offers
nothing to suggest that they are -- | find in them nothing from which a factfinder could, without
indulging in speculation, conclude that GMAC transferred to GM payments it had received from
thesedebtors. Sinceitisstandinginthe shoesof atrusteein bankruptcy, the plaintiff generally bears
the burden of proof onitsclaimsof preferential transfers. See11 U.S.C. 8 547(g) (allocating burden
of proving avoidability to trustee). Summary judgment isappropriate “against aparty [that] failsto
make a showing sufficient to establish the existence of an element essential to that party's case, and
onwhich that party will bear the burden of proof at trial.” Celotex, 477 U.S. at 322; see also Hayes
v. Larsen's Mfg. Co., 871 F. Supp. 56, 58 (D. Me. 1994) (summary judgment appropriate when
plaintiff with burden would be entitled to directed verdict if summary judgment record constituted
trial record). Thefailureof the plaintiff to comeforward with any evidence from which afactfinder
could reasonably conclude that GM received any section 550 transfers is fatal to its claim to that
effect against GM.

For its defense, GMAC relies first on two provisions of section 547 that except certain
transfers that would otherwise qualify as preferential, i.e., transfers that create certain security

interestsin property acquired by the debtor or transfersthat create aperfected security interest inthe
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debtor's inventory or receivables. See 11 U.S.C. 8 547(c)(3) and (5). The transfer of funds to
GMAC that were otherwise owed to GM did not create any security interests and these exceptions
accordingly do not directly apply. However, the open account payments at issue were diverted to
GMAC because GMAC held a security interest in the debtor's inventory and receivables. “[T]he
creation of a perfected security interest in property is itself a preference when the creation or
perfection takesplaceduring the preference period (and the other criteriaaresatisfied).” InreMelon
Produce, Inc., 976 F.2d 71, 74 (1st Cir. 1992) (emphasisin original). Thus, the First Circuit held
in Melon Produce that certain payments made by the debtor to a secured creditor were, in fact,
preferential oneseventhough, inaChapter 7 liquidation, such acreditor normally receivesthevalue
of the property in which it holds a perfected security interest. 1d. And, significantly for present
purposes, the court went on to note that subsection (c)(5) provides a safe haven in such
circumstanceswhere acreditor providesthe debtor with afloating lien oninventory and receivables
that turn over quickly. Id. at 75. Thus, a party may extend credit in this manner without fear of a
preference attack on new accounts receivable arising during the preference period. 1d.

The exception protects new receivables from preference challenges, however, only

insofar asthey substitutefor old ones. Insofar asthe grant of asecurity interest in the

new collateral (receivables or inventory that comes into existence during the

preference period) improves the creditor's position (compared to [its] position at the

beginning of the preference period), the grant of security constitutes a preference to

the extent of the improvement.

ld. GMAC itself admits at least the possibility that its position was improved by virtue of the open

account payments.*® Moreover, the creditor hasthe burden of demonstrating that it isentitled torely

18 According to GMAC's statement of material facts not in dispute,

[w]ith the possible exception of no more than $37,201.39, all payments received by
GMAC from open account monies and non-purchase money proceeds of vehicle
(continued...)
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on the provisions of section 547(c). See11 U.S.C. 8§ 547(g). Having failed to do so, GMAC is not

entitled to summary judgment on the plaintiff's claims for preferential transfers.

c. Fraudulent Transfers

The defendants also seek summary judgment on the plaintiff's claim of fraudulent transfers
pursuant to the Bankruptcy Code. GM contendsiit is entitled to summary judgment on this claim
because it received no transfers within ayear of the bankruptcy filing and because it held no liens
on the debtors property. GMAC contends it is entitled to summary judgment as to fraudulent
transfers because the plaintiff cannot make out the necessary proof to sustain the claims.

In relevant part, section 548 of the Bankruptcy Code permits a bankruptcy trustee to avoid
any transfer of aninterest in adebtor's property within ayear of the bankruptcy filing in two sets of
circumstances. 11 U.S.C. 8548(a). Inthefirst instance, the debtor must have, either voluntarily or
involuntarily, “made such transfer or incurred such obligation with actual intent to hinder, delay, or
defraud any entity to which the debtor was or became, on or after the date that such transfer was
made or such obligation wasincurred, indebted[.]” 1d. at subsection (a)(1). Inthe second instance,
atransfer isavoidable if the debtor

received less than a reasonably equivalent value in exchange for such transfer or

obligation; and . . . was insolvent on the date that such transfer was made or such

obligation was incurred, or became insolvent as a result of such transfer or

obligation; . . . was engaged in business or a transaction, or was about to engage in
business or atransaction, for which any property remaining with the debtor was an

18(....continued)

sales during the one year period prior to the filing of Joseph Motor and Joseph
Subaru’'s Bankruptcy Petitionswere applied to interest and charges accruing after the
beginning of that period.

GMAC's Statement of Material Facts Not in Dispute (Docket No. 72) at 1 56.
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unreasonably small capital; or . . . intended toincur, or believed that the debtor would
incur, debts that would be beyond the debtor's ability to pay as such debts matured.

Id. at subsection (a)(2).

In connection with the section 548 claim, GM raises the same objection as it did to the
plaintiff'sclaimsfor preferential transfers. Asit doeswith section 547 preferential transfers, section
550 providesthat atrusteein bankruptcy may avoid fraudulent transfersto both theinitial transferee
and any immediate or mediate transferee of the initial transferee. See 11 U.S.C. §550(a). And, as
with claims of preferential transfers, the party seeking to avoid a fraudulent transfer carries the
burden of proof. InreBesing, 981 F.2d 1488, 1494 (5th Cir.), cert. denied, 126 L. Ed. 2d 47 (1993).
The record is devoid of any evidence that GM received, either directly or indirectly, any transfers
from the debtors during the relevant period. Accordingly, for the reasons| have already discussed,
GM isentitled to summary judgment on the section 548 claim.

GMAC first contends that there is nothing in the record to suggest that the plaintiff could
meet its burden in demonstrating that there were any transfers made from the debtors to GMAC
“with actual intent to hinder, delay, or defraud” any of the other creditors as required by section
548(a)(1). The plaintiff resists by pointing to the record evidence of GMAC's effortsto conceal the
presence on the debtors' premises of its keeper and otherwise makeit appear both to the debtorsand
to the rest of the world that it was “business as usua” at the dealerships. But, as GMAC notes, it
isnot the intent of the transferee-creditor that isat issue. See, e.g., Max Sugarman Funeral Home,
Inc. v. A.D.B. Investors, 926 F.2d 1248, 1254-55 (1st Cir. 1991) (discussing traditional “badges of
fraud” used to generate circumstantial evidence that debtor engaged in fraudulent transfer). It does
appear that in certain circumstances the court will impute to the debtor the fraudulent intent of one

who controlsthe assets of the debtor. See, e.g., Inre Acequia, Inc., 34 F.3d 800, 805 (9th Cir. 1994)
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(transfersmade by debtor'schief operating company to himself satisfiedintent requirement of section
548). | conclude, however, that nothing in the circumstances of this case operatesto maketheintent
of GMAC relevant in considering transfers made by the debtorsto GMAC in the year preceding the
bankruptcy filing. And, of course, there are no allegations that the debtors had astheir purpose “to
prevent [other] creditorsfrom obtai ning satisfaction of their claimsagainst thedebtor| s] by removing
the property fromtheir reach.” Max Sugarman Funeral Home, 926 F.2d at 1254 (citations omitted).

But when a party seeking to avoid a transfer cannot demonstrate actual fraud, it may also
invoke the aternative method of proof, commonly referred to as*” constructive fraud.” See, e.g., In
re The One Bancorp Sec. Litigation, 151 B.R. 1, 3(D. Me. 1993). GMAC further contendsthat the
plaintiff cannot meet the elements of constructive fraud either.

As | have aready noted, it is uncontested that the debtors were insolvent during the year
preceding the bankruptcy filing and, thus, this element of constructive fraud ismet. GMAC relies
on an asserted failure by the plaintiff to come forward with evidence that the debtors received less
than equivalent value in exchange for any property they transferred to GMAC. Apparently
conceding, at least for summary judgment purposes, that it received open account payments from
GM in satisfaction of loan obligations entered into by Joseph (as opposed to the dealerships
themselves), GMAC contends that the dealerships received equivalent value for these transfers
because the deal erships had guaranteed Joseph's |oan obligations. Motion of GMAC for Summary
Judgment (Docket No. 71) at 27.

For purposes of section 548, “value” isdefined in relevant part as “ property, or satisfaction
or securing of apresent or antecedent debt of thedebtor.” See11 U.S.C. §548(d)(2)(A). Noting that

“[@ ntecedent debt may be described as a debt preexisting or prior to the transfer,” that adebt isa



liability on aclaim, and that the Bankruptcy Code specifiesthat a“ claim” includesaright to payment
even if the right is contingent, one bankruptcy court has concluded that reduction of a debtor's
contingent liability constitutes“ value” within the meaning of section 548. SeelnreCavalier Homes
of Georgia, Inc., 102 B.R. 878, 885-86 (Bankr., M.D. Ga., 1989). The court further concluded that
the debtor received value that was reasonably equivalent because the transfer reduced the amount
of the debt, and accordingly the amount of the debtor's contingent liability, by the same amount. Id.
at 886. The plaintiff contends that GMAC's argument based on Cavalier Homesis not dispositive
becausethereisaquestion of fact concerning what valuethe debtorsreceived in exchangefor giving
Joseph their guarantee. The plaintiff does not explain why the value received by the debtorsin a
transaction with Joseph is relevant to the determination of whether, and to what extent, the debtors
received value in a transaction with GMAC. | agree with GMAC that the debtors received
reasonably equivalent value for any payments made to GMAC during the year preceding the
bankruptcy, and accordingly that no transfersoccurred that were constructively fraudulent withinthe

meaning of section 548.*

X. TheMaine Uniform Fraudulent Transfers Act

Unlikethefederal Bankruptcy Code, theMaineUniform Fraudulent TransfersAct (“UFTA”™)
does not limit relief to transfers occurring within one year of a bankruptcy filing; the state law

provides a broad remedy for all creditors who have been defrauded by such a transfer. See 14

¥ One other Bankruptcy Act claim remains. Count X 11 of the complaint allegesthat GMAC
wrongfully received certain funds from the debtors following the bankruptcy filing, in violation of
11 U.S.C. 88362, 363 and 549. The plaintiffsdo not contest GMAC's assertion that it isentitled to
summary judgment on this claim because all post-petition transfers it received were authorized by
the bankruptcy court. Obvioudly, to the extent that Count X 1| seeks to state aclaim against GM, it
isalso entitled to summary judgment in its favor.
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M.R.S.A. 8 3578. The plaintiff's claim for relief pursuant to UFTA is much broader, covering
payments received from the debtors by GMAC, in satisfaction of debts actually owed by Joseph or
one of his other dealerships, during the six years prior to the bankruptcy filings. See Complaint
1154. The claim aso includes the defendants' taking guarantees and security agreements from the
debtors to secure obligations of Joseph and his other dealerships. Seeid. 1 162. The plaintiff
contendsthat all of these transactions either took place at atime when the debtors were insolvent or
caused the debtors to become insolvent and that the debtors received less than equivalent value in
these transactions.

| agree with GM that the record reveal s no evidence on which it could be liable even under
the broadly stated UFTA claim. Unlike the Bankruptcy Code, UFTA contains no provision
subj ecting subsequent transfereesto liability. And the record isdevoid of anything from which the
court could conclude that GM was a party to any of the financial transactions at issue in the UFTA
clam.

GMAC contendsitisnot subject to UFTA liability becausetherecord demonstratesnointent
to defraud on the part of the debtors and because the debtors did not receive less than equivalent
value in connection with every transaction that formsabasisfor the UFTA claim. Section 3575 of
UFTA isanalogous to section 548 of the Bankruptcy Code and provides:

1. Fraudulent transfer. A transfer made or obligation incurred by a debtor is

fraudulent as to a creditor, whether the creditor's claim arose before or after the

transfer was made or the obligation wasincurred, if the debtor made the transfer or

incurred the obligation:

A. With actual intent to hinder, delay or defraud any creditor of the
debtor; or

B. Without receiving areasonably equivalent value in exchange for
the transfer or obligations and the debtor:
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(1) Wasengaged or was about to engagein abusiness

or atransaction for which the remaining assets of the

debtor were unreasonably small in relation to the

business or transaction; or

(2) Intended to incur, or believed or reasonably

should have believed that he would incur, debts

beyond his ability to pay as the debts became due.
14 M.R.SA. 8§ 3575(1). Subsection (2) sets forth certain factors the court may consider in
determining actual intent for purposes of section 3575. Among the factors are whether the transfer
or obligation was to an insider, whether the transfer was of substantially all of the debtor's assets,
whether the value of the consideration received by the debtor was reasonably equivalent to thevaue
of the asset transferred or the amount of the obligation incurred, and whether the debtor was
insolvent or becameinsolvent shortly after the transfer was made or the obligation wasincurred. Id.
at subsection (2). Section 3576 providesabroader definition of fraudulent transfers, applicable only
to claims made by creditors whose claims antedate the transfer or obligation at issue. See 14
M.R.S.A. 8 3576. This section “alows an existing creditor to avoid a transfer for inadequate
consideration which leaves the debtor insolvent. . . . [I]ntent, actual or implied, isirrelevant.” 1d.,
Maine Comment at (1). Section 3576 also provides that a transfer is fraudulent as to a present
creditor “if the transfer was made to an insider for an antecedent debt, the debtor was insolvent at
the time and the insider had reasonable cause to believe that the debtor was insolvent.” 1d. at
subsection (2).

| agreewith GM A C that thereisnothing in therecord from which afactfinder could conclude

that the debtors acted in their transactions with GMAC with intent to hinder, delay or defraud any

of their creditors. GMAC further contends that it is not subject to UFTA liability because the

debtors did not receive less than equivalent value in any of the cited transactions. Asto payments
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made by the debtors to GMAC in the year preceding the bankruptcy, my previous determination
pursuant to section 548 that the debtors received equivalent value is dispositive. See 14 M.R.SA.
8 3574 (defining “value’) and Commissioners Comment (suggesting that the definition isbased on
section 548 of the Bankruptcy Code). As to transactions between the debtors and GMAC prior to
the pre-bankruptcy year, the plaintiff contendsthat “thereisareal question of what, if any, valuethe
Debtors received in exchange for the guarantees of the various Herb Joseph debts which were
ultimately paid down through GMAC's collection efforts.” Plaintiff's Objectionto GMAC Motion
(Docket No. 84) at 22. It pointsin particular to the $600,000 loan extended to Joseph in 1990 and
guaranteed by the debtors. GMAC contends that certain subrogation rights obtained by the
deal ershipsagainst Joseph satisfy the requirement of equival ent val ue because Joseph had apositive
net worth both before and after the transactions at issue. The plaintiff responds by contending that
Joseph's net worth isadisputed factual issue. | conclude that the question of what value the debtors
received in connection with the loan transactionsis a disputed issue of fact that precludes summary

judgment in GMAC's favor on the UFTA claim.

Xl. The Plaintiff'sRight to Jury Trial

Finally, the court confronts GMAC's motion to strike the plaintiff's demand for ajury trial.
GMAC contends, pursuant to Fed. R. Civ. P. 38(d), that the plaintiff waived any right to jury trial
by failing to make such ademand at the outset of the previous action filed in the bankruptcy court.
In the dternative, GMAC's position is that the instant proceeding is an equitable one in which the
plaintiff does not enjoy theright to trial by jury. Finally, GMAC contends that certain stipulations

entered into by the debtors in the bankruptcy court, regarding the use of cash collateral, operate as
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awaiver of the right to jury trial as to claims asserted on behalf of the bankruptcy estate. The
plaintiff'sresponseto thefirst argument isthat it could not have waived any rights pursuant to Rule
38 in the bankruptcy court because no provision for seeking ajury trial existed in that court prior to
May 1994. Asto the second contention, the plaintiff takes the position that its claims are properly
regarded as legal in nature, and thus a right to jury trial attaches. And as to the effect of the
stipulations, the plaintiff points to orders of the bankruptcy court stating that the stipulations asto
use of cash collateral shall not restrict the ability of any duly appointed creditorscommitteeto pursue
clamsagainst GMAC.

Fed. R. Civ. P. 38(b) providesthat any party may demand ajury trial, asto issues triable to
ajury, by serving such ademand on the other party or parties and filing the demand with the court
within ten days of the service of the last pleading directed to the issue or issues for which jury trial
is sought. Rule 38(d) explicitly provides that the failure to follow the procedure outlined in
subsection (b) constitutes a waiver by the party of trial by jury. As the plaintiff notes, Maine
Bankruptcy Rule 7008(c) specifiesinrelevant part that “[i]n any casein which aparty assertsaright
to tria by jury, the jury trial demand shall be set forth in accordance with Fed. R. Civ. P. 38.”
Subsection (c) became effective on May 1, 1994; prior to that date and during all times relevant to
this proceeding the local bankruptcy court rules contained no provision for seeking ajury trial.

The bankruptcy court authorized the plaintiff to pursue claims against GMAC on December
2,1992. The plaintiff instituted such an action against GMAC in the bankruptcy court by filing a
complaint there on January 3, 1993. The complaint did not contain a demand for jury trial, and
included claimsfor equitabl e subordination, breach of fiduciary dutiesto both the debtors and their

creditors, breach of theduty of good faith and fair dealing, one-year and 90-day preferential transfers,
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fraudulent transfer pursuant to the Bankruptcy Code and Maine UFTA, and intentional interference
with contract. The bankruptcy court authorized the plaintiff to pursue claimsagainst GM on March
22,1994, On May 31, 1994 -- less than a month after the promulgation of Rule 7008(c) -- the
plaintiff filed itsfirst amended complaint, adding GM as adefendant, containing ademand for jury
trial and adding claimsfor breach of contract, salestax liability, post-petition transfers, common-law
conversion, thefederal and stateautomobiledealers statutes, fraud, RICO, and civil conspiracy. The
plaintiff instituted the present proceeding on April 13, 1994 with a complaint including a demand
for jury trial. Subsequent pleadings by the plaintiff have continued to make such ademand. The
bankruptcy court stayed the proceedings there pending the outcome of thislitigation and this court
has withdrawn the reference of those matters to the bankruptcy tribunal.

It isclear from theforegoing that the only sensein which the plaintiff could have waived any
righttoajury trial it would otherwise enjoy would beif it had been required to make such ademand
initsinitia complaint notwithstanding the lack of a provision in the bankruptcy court's rules for
making such ademand at that time. In that regard, | note that Congress acted last year to authorize
bankruptcy judges to conduct jury trials when authorized to do so by the district court and with the
consent of the parties.® See 28 U.S.C. § 157(¢); P.L. 103-394, 108 Stat. 4106, 4117 (1994). This
court vested such authority in the bankruptcy judges of the district effective in January 1995. See
Local Rule23(e). Prior tothat date, nothing prevented theplaintiff fromfilingitsinitial claminthis

court, where there was never any question of the court's authority to conduct jury trials and where

2 Congress acted in the wake of Granfinanciera, SA. v. Nordberg, 492 U.S. 33 (1989), in
which the Supreme Court held that the recipient of an allegedly fraudulent conveyance enjoyed a
Seventh Amendment right to jury trial when sued in the bankruptcy court by a bankruptcy trustee.
Seeid. at 36; H.R. Rep. No. 103-835, 103rd Cong., 2d Sess. (1994), reprintedin 1994 U.S.C.C.A.N.
3340, 3350.
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theplaintiff'sinitial complaint, lacking ajury trial demand, would have amounted to awaiver of the
right to jury trial pursuant to Rule 38(d).

The Supreme Court has made clear that a creditor does not waive any right to a jury trial
simply through the act of submitting itself to the equity jurisdiction of the bankruptcy court.
Granfinanciera, 492 U.S. at 59 n.14. Thisis because “creditors lack an aternative forum to the
bankruptcy court in which to pursue their claims’ against the bankruptcy estate. 1d. By filing a
claim against abankruptcy estate, acreditor triggersthe process of allowing and disallowing claims
-- aprocess that is equitable in nature and does not implicate theright to trial by jury. Id. at 58-59;
see also Langenkamp v. Culp, 498 U.S. 42, 44 (1990). If the bankruptcy trustee reacts by filing a
preference action against the creditor, both the claim and the preference action remain part of the
equitable process of restructuring the debtor-creditor relationship, and still no right to jury tria
attaches. Id. at 44-45. If acreditor has not submitted aclaim against the bankruptcy estate, however,
thetrustee can only recover preferential transfersfrom that creditor by filing alegal actioninwhich
thereis theright to trial by jury. Id.; Granfinanciera, 492 U.S. at 58-59. The Eighth Circuit has
recently applied this principle to a case in which acreditor filed but then withdrew aclaim, holding
that the creditor was therefore still entitled to a jury trial when the bankruptcy trustee instituted
adversarial proceedings. See Smith v. Dowden, 47 F.3d 940, 943 (8th Cir. 1995).

Thiscase-- either in its present guise or as presented to the bankruptcy court -- isnot within
the claims allowance or disallowance process that isinherently within the equity jurisdiction of the
bankruptcy court. Rather, herethe plaintiff standsin the shoes of abankruptcy trustee who hasonly
one avenue of potential recovery against these defendants, i.e., the filing of alegal action. “[S]uits

... which would augment the [bankruptcy] estate but which have no effect on the allowance of a
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creditor'sclaim simply cannot be part of the claims-allowanceprocess,” thusprecludingtrial by jury.
Germain v. Connecticut Nat'l Bank, 988 F.2d 1323, 1327 (2d Cir. 1993). By no means would the
individual creditors, whom | have aready determined are not entitled to use this proceeding to
vindicate claimsthat are personal to them, be entitled to ajury tria; they have crossed the threshold
of the equitable claims allowance and disallowance process. And the court would be faced with a
very different problem if GMAC were seeking rather than resisting ajury trial. To the extent that
its claims seek legal relief, the plaintiff enjoyed a right to trial by jury when it filed its initial
complaint. That, however, isnot the end of the matter. At thetime of that initial filing, the plaintiff
had the option of bringing its case here or in the bankruptcy court. Having chosen the latter, where
therewasnoright to ajury trial (and wherethereisno right even now, absent consent of all parties),
the plaintiff waived its right to trial by jury on al claims presented in that complaint. See
Granfinanciera, 492 U.S. at 59 n.14 (noting that a party that has choice between two forums, one
permitting jury trials, waives trial by jury by not choosing appropriate forum).

The question thus becomes what effect the subsequent pleadings have on the plaintiff's
waiver.

A right to jury trial which has been waived under Rule 38 may be revived by an

amended or supplementa pleading raising new issues. However, the rule in this

District isthat apreviously waived right to ajury tria isnot revived by an amended

or supplemental pleading that does not raise new issues. Moreover, the applicable

principleisthat ajury trial may be demanded only asto any new issues introduced

by the amendment and not as to the former issues.
Bonney v. Canadian Nat'l Ry. Co., 100 F.R.D. 388, 390 n.1 (D. Me. 1983) (citations omitted). The

plaintiff'samended complaint raisesnew issueson whichtrial by jury hasbeen demanded inatimely

manner. Preeminent, of course, isthe addition of GM asadefendant. To the extent that theseissues
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survivethe summary judgment motion -- and my recommendation isthat many of them should not --

the plaintiff is entitled to present to a jury those claims that would otherwise be so triable.

Xl1l. Conclusion

For the foregoing reasons, | recommend that GM's motion to dismiss the plaintiff's RICO
claims against it be GRANTED; that GM's motion for summary judgment be GRANTED as to
Counts VI (one-year preferential transfers), VII (90-day preferential transfers) and 1X (Uniform
Fraudulent TransfersAct); that GM A C'smotionfor summary judgment be GRANT ED asto Counts
XVIII through XXII1 (RICO); that both defendants motions for summary judgment otherwise be
GRANTED as to Counts | (equitable subordination), Il and 111 (breach of fiduciary duties), VII
(fraudulent transfers), X (intentional interference with contract), XI (salestax liability), XII (post-
petitiontransfers), XV1 (fraud) and XV 1 (negligent misrepresentation) and otherwise DENIED; and
that GMAC's motion to strike the plaintiff's demand for jury trial be GRANTED IN PART so as
to permit trial by jury only on issues not raised in the plaintiff's initial complaint filed in the

bankruptcy court.

NOTICE

A party may file objections to those specified portions of a magistrate judge's report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo review
by the district court and to appeal the district court's order.

Dated at Portland, Maine this 17th day of August, 1995.
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David M. Cohen
United States Magistrate Judge



